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Regulations

TITLE 16-COMMIERCIAL PRACTICES

Chapter I-Federal Trade Commission
[Docket No. 4755]

PART 3-DIGEST OF CEASE AND DESIST
ORDERS

CHARBOY PRODUCTS, INC.
§ 3.6 (t) Advertisng falsely or mislead-

zngly-Qualities or properties of prod-
uct: § 3.6 (x) Advertising falsely or mis-
leadingly--Results. In connection with
offer, etc., respondent's "Cuproloid" or
any other similar medicinal preparation,
and among other things, as in order set
forth, disseminating, etc., any advertise-
ments by means of the United States
mails, or in commerce, or by any means,
to induce, etc., directly or indirectly, pur-
chase in commerce, etc., of respondent's
preparation which advertisements repre-
sent, directly or through inference, (1)
that respondent's preparation is a cure
or remedy for pimples, acne, surface
ulcers, skin bruises, insect bites, burns
from heat and chemicals, poison ivy, and
sunburn or that it has any therapeutic
value in the treatment of said diseases
or conditions; (2) that respondent's
preparation possesses sterilizing or heal-
ing properties or that its use will keep
-the skin healthy,. and (3) -that respond-
ent's preparation has any therapeutic
value in the treatment of athlete's foot,
ringworm, or eczema in excess of slightly
deterring the growth of fungi with which
it comes in contact; prohibited. (Sec. 5,
38 Stat. 719, as amended by sec. 3, 52
Stat. 112; 15 U.S.C., sec 45b) [Cease and
desist order, Charboy Products, Inc.,
Docket 4756, January 20, 1944J

§ 3.6 (1) Advertising falsely or mzis-
Zeadingly-Endorsements, approval and
testimonials: § 3.6 (ee 5) Advertising
falsely or misleadingly-Tests and in-
vestigations: § 3.18 Claiming endorse-
.ments or testimonials falsely. In con-
nection with offer, etc., of respondent's

"Cuproloid" or any other Similar me-
dicinal preparation, and among other
things, as in order set forth, disseminat-
ing, etc., any advertisements by means of
the United States malls, or in commerce,
or by any means, to induce, etc., di-
rectly or indfrectly-..purchase in com-
merce, etc., of respondents preparation,
which advertisements represent, directly
or through inference, that respondent's
preparation has been scientlifcally tested
and approved by competent medical
authorities or has been prescribed for
use by the medical profession; prohib-
ited. (Sec. 5, 38 Stat. 719, as amended
by sec. 3, 52 Stat. 112; 15 U.S.C., sec.
45b) [Cease and desist order, Charboy
Products, Inc., Docket 4756, January 20.
'19441

At a regular session of the Federal
Trade Commission, held at its off1ce in
the city of Washington, D. C., on the
20th day of January, A. D. 1944.

This proceeding having been heard by
the Federal Trade Commisssion upon the
complaint of the Commission, the an-
sv.er.of the respondent, and a stipulation
as'to the facts entered into between the
respondent herein and Richard P.
Whitely, Assistant Chief Counsel for the
CommisIon, which provides, among
other things, that without further evi-
dence or other intervening procedure,
the Commission may issue and serve
upon the respondent herein findings as
to the facts and conclusion based there-
on, and an order disposing of the pro-
ceeding, and the CommissIon having
made its findings as to the facts and
conclusion that said respondent has vio-
lated the provisions of the Federal Trade
Commission Act:

It is ordered, That the respondent,
Charboy Products, Inc., a corporation, its
officers, representatives, agents, and
employees, directly or through any cor-
porate or any other device In connection
with the offering for sale, sale, or distri-
bution of Its medicinal preparation de-
signated "Cuprolold" or any other medl-
cinal preparation of substantially similar
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composition, or possessing substantially
similar propefties, whether sold under
the same name or any Other name, do
forthwith cease and desist from:

1. Disseminating or causing to be dis-
semnated any advertisement by means

of the United States mails or by any
means in commerce as "commerce" is de-

Page fined In the Federal Trade Commission
Act, which advertisement represents, di-

1325 rectly or through Inference:
a. That respondent's preparation is a

1328 cure or remedy for pimples, acne, surface
ulcers, skin bruises, insect bites, burns

1326 from heat and chemicals, poison ivy, and
1326 sunburn or that it has any therapeutic

value in the treatment of said disettses
1319 or conditions;

b. That respondent's preparation pos-
1325 sesses sterilizing or healing properties or

that Its use will keep the skin healthy'
1317 c. That respondent's preparation has

any therapeutic value In the treatment
1320 of athlete's foot, ringworm, or eczema in

excess of slightly deterring the growth
1324 of fungi with which It comes In contact,

d. That respondent's preparation has
been scientifically tested and approved

1321 by competent medical authorities or has
been prescribed for use by the medical

1318 profession.
1320 2. Disseminating or causing to be dis-

seminated any advertisement by any
means for the purpose of inducing, or

1325 which is likely to Induce, directly or in-
directly, the purchase In commerce as

1316 "commerce" Is defined In the Federal
Trade Commission Act, of respondent's
preparation, which advertisement con-
tains any of the representations pro-
hibited ii Paragraph 1 hereof.

1325 It is lurther ordered, That the re-
1324 spondent shall, within sixty (60) days

after service upon it of this order, file
1341 with the Commission a report In writing,

setting forth in detail the manner and
1340 form in which It has complied with this

order. -

By the Commission.
1318 [SEAL] OTIS B. JOHNSON,

Secretary.

1317 [F. R. Dc. 44-1586; Filed, February 1, 1044,
11:27 a. in.l

1314
[Docket No. 4891]

PART 3-DIGEST OF CEASE AND DESIST

ORDERS

S. FRIEDMAN & SONS, ETO.
§ 3.6 (c) Advertising falsely or mis-

Zeacingly-C o m p o s i t io n of goods:
§ 3.66 (a 7) Misbranding or mislabeling-,
Composition: § 3.6 (a) Using misleading
name--Goods--Composition. In con-
nection with offer, etc., in commerce, of
knitting yarns, and among other things,
as in order set forth, (1) Using the words
"wool" "Tweed" or "worsted" or any
simulation thereof, either alone o in
connection or conjunction with any
other word or words; to designate, de-
scribe, or refer to any product which is
not composed entirely of wool; (2) using
the word "Shetland" or any simulation
thereof, Cither alone or in connection or
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conjunction with any other word or
words, to designate, describe, or refer to
any product which is not composed en-
tirely of wool of Shetland sheep grown
on the Shetland Islands or the contigu-
ous. mainland of Scotland; and (3) us-
ing the word "Angora!, or any simulation
thereof, either alone or in connection or
conjunction- with any other word or
words, to designate, describe, or refer to
any product which is not composed en-
tirely of hair of the Angora goat; prohib-
ited; subject to respective provisions,
however, as respects aforesaid prohibi-
tions that (1) in the case of a product
composed in part of wool and in part of
other fibers or materials, words "wool",
"tweed" and "worsted" may be used; and
(2) in the case of a product composed in
part of Shetland wool and in part of other
fiber; and (3) in the case of a product
composed in part of hair of the Angora
goat and in part of other fibers, words
'"hetland" or "Angora", as case may be,
may be used; if there are used in im-
mediate connection or conjunction
therewith, in letters of at least equal size
and conspicuousness, words truthfully
describing such other constituent fibers
or materials. (See. 5, 38 Stat. 719, as
amended bytec. 3,52 Stat. 112; 15 U.S.C.,
sec. .45b) [Cease and desist order, S.

-Friedman & Sons, etc., Docket 4891, Jan-
uary 8, 1944]

§'3.6 (c) Advertising falsely or mis-
leadingly-Composition of goods: § 3.66
(a 7) Misbranding or mislabeling-Com-
position: § 3.6 (a) Using misleading
name--Gooas--Composition. In con-
nection with offer, etc., in commerce, of
knitting yarns, and among other things,
as in-order set forth, using the unquall-
fled word "crepe", or any other descrip-
tive term indicative of silk, to designate,
describe, or refer to any product which
is not composed entirely of silk, the prod-
uct of the cocoon of the silkworm; pro-
hibited: Provided, however, That such
word or descriptive term may be used
truthfully to designate or describe the
type of weave, construction, or finish if
such word is qualified by using in imme-
diate connection or conjunction there-
with, in letters of at least equal size and
conspicuousness, words accurately de-
scribing the fibers or materials from

- which such product is made. (Sec. 5,
38 Stat. 719, as amended by see. 3, 52
Stat. 112; 15 U.S.C., sec. 45b)" [Cease
and desist order, S. Friedman & Sons,
etc., Docket 4891, January 8, 1944] ,

§ 3.71 (a) Neglecting, unfairly or de-
ceptively, to make material disclosure-
Composition. In connection with offer,
etc., in commerce, of knitting yarns, and
among other things, as in order set forth,
advertising, offering-for sale, or selling
products composed in whole or in part
of rayon without clearly disclosing such
rayon content; prohibited: and with the
provision that when such products are

composed in part of rayon and in part
of other fibers or materials, all such
fibers or materials, including the rayon,
shall be clearly and accurately disclosed.
(Sec. 5, 38 Stat. 719, as amended by see.
3, 52 Stat. 112; 15 U.S.C., sec. 45b)
[ (Cease and desist order, S. Friedman &
Sons, etc., Docket 4891, January 8, 1941]

§ 3.6 (c) Advertising falsely or mis-
leadingly- Composition: § 3.66 (a 7)
Misbranding or mislabeling-Composi-
tion: § 3.94 (a) Using misleading name-
Goods-Composition: § 3.6 (cc) Adver-
tising falsely or misleadingly-Source or
o r i g i n--Place-Foreign in general:
§ 3.66 (k) Misbranding or mislabeling-
Source or origin-Place-Forefgn and
general: § 3.96 (a) Using misleading
name--Goods--Source ororigin-Place-
Foreign in general. In connection with
offer, etc., in commerce, of knitting
yarns, and among other things, as in
order set forth; (1) using the word
"Saxony", or any simulation thereof,
either alone or in connection or conjunc-
tion with any other word or words, to
designate, describe, or refer to any prod-
uct which is not composed entirely of
wool from sheep found only in the Prov-
ince of Saxony; and (2) using the word
"Burma", or any simulation thereof,
either alone or in connection or conjunc-
tion .with any other word or words, to
designate, describe, or refer to any prod-
uct which s not composed entirely of
wool from sheep found only in Burma.
(Sec. 5,38 Stat. 719, as amended by sec. 3,
52 Stat. 112; 15 U.S.C., sec. 45b) [Cease
and desist order, S. Friedman & Sons, etc.,
Docket 4891, January 8, 19441

At a regular session of the Federal
Trade Commission, held at its office in
the City of Washington, D. C. on the 8th
day of January, A. D. 1944.
In the Matter of Abraham Friedman, and

Samuel Friedman, Individually and
Trading as S. Friedman & Sons, and
as Sunray Yarn House.
This proceeeding having.been heard

by the Federal Trade Commrsion upon
the complaint of the Commision, the
answer of respondents, a stipulation as
to the facts, testimony and other evi-
dence taken before a trial examiner of
the Commission theretofore duly desig-
nated by It, report of the trial examiner

.upon the evidence and the exceptions to
such report, and briefs in support of and
in opposition to the complaint (oral ar-
gument not having been requested); and
the CommisIon having made its find-
ings as to the facts and Its conclusion
that the respondents have violated the
provisions of the Federal Trade Com-
mission Act;

It is ordered, That the respondents,
Abraham Friedman and Samuel Fried-
man, individually and trading as S.
Friedman & Sons and as Sunmy Yam
House, or trading under any other name,
and respondents' agents, representatives

and employees, directly or through any
corporate or other device, in-connection
with the offering for sale, sale, and dis-
tribution of respondents! knitting yarns
in commerce,.as "commerce" is defined
in the Federal Trade Commission Act, do
forthwith cease and desist from:

(1) Using the words "wool", "Tweed",
or "worsted', or any simulation thereof,
either alone or in connection or conjunc-
tion with any other word or words, to
designate, describe, or refer to any prod-
uct which is not composed entirely of
wool: Provided, however, That in the case
of a product composed in part of woo
and in part of other fibers or materials,
such words may be used as descriptive of
the wool content if there are used in
immediate connection or conjunction
therewith, in letters of at least equal size
and conspicuousness, words truthfully
describing such other constituent fibers
or materials.

(2) Using the word "Shetland" or any
simulation thereof, either alone or in
connection or conjunction with any other
word or words, to designate, describe, or
refer to any product which is not com-
posed entirely of wool of Shetand sheep
grown on the Shetland Islands or the
contiguous mainland of Scotland: Pro-
vided, however, That in the case of a
product composed in part of such wool
and in part of other fibers or materials,
such word may be used as descriptive of
the Shetland wool content if there are
used in immediate connection or con-
junction therewith, in letters of at least
equal size and conspicuousness, words
truthfully describing such other con-
stituent fibers or materials.

(3) Using the word "Angora", or any
simulation thereof, either alone or in
connection or conjunction with any other
word o: words, to -designate, describe,
or refer to any products which is not
composed entirely of hair of the Angora
goat: Provided, however, That in the case
of a product composed in part of hair of
the Angora goat and in part of other
fibers or materials such word may be
used as descriptive of the Angora fiber
content if there are used in immediate
connection or conjunction therewith, in
letters of at least equal size and con-
spicuousncss, words truthfully describ-
ingo such other constituent fibers or
materials.

(4) Using the unqualified word
"crepe", or any other descriptive term
indicative of silk, to designate, describe,
or refer to any product which is not com-
posed entirely of silk, the product of the
cocoon of the silkworm: Proided, how-
ever, That such word or descriptive term
may be used truthfully to designate or
descrjibe the type of weave, construction,
or finish if such word is qualified by using-
in immediate connection or conjunction
therewith, in letters of at least equal size
and conspicuousness, words ac-rately
describing the fibers or materials from
which such product is made.
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(5) Advertising, offering for sale, or
selling products composed in whole or in
part of rayon without clearly disclosing
such rayon content, and when such prod-
ucts are composed in part .of rayon and
in part of other fibers or materials, all
such fibers or materials, including the
rayon, shall be clearly and accurately dis-
closed.

(6) Using the word "Saxony", or any
simulation thereof, either alone or in con-
nection or conjunction with any other
word or words, to designate, describe, or
refer to any product which is not com-
posed entirely of wool from sheep found
only in the Province of Saxony.

(7) Using the word "Burma", or any
simulation thereof, either alone or in con-
nection or conjunction with any other
word or words, to designate, describe, or
refer to any product which is not com-
posed entirely of wool from sheep found
only in Burma.

(8) Misrepresenting in any manner or
by any means, directly or by implication,
the fibers or materials of which respond-
ents' products are made, or the place or
origin of such products.

It is further ordered, That the re-
spondents shall, within sixty (60) days
after the service upon them of this order,
file with the Commission a report in
writing setting, forth in detail the man-
rer and-formyin which they have com-
plied with this order.

It is further ordered, That no provi-
sion of this order shall be construed as
relieving the respondents in any respect
of the necessity of complying with the
requirements of the Wool Products Label-
ing Act of 1939 and the rules and regula-
tions promulgated thereunder.

By the Commission.
[SEAL] A. N. Ross,

Acting Secretary.

IF. R. Dec. 44-1587; Filed, February 1, 1944;
11:27 a. in.]

[Docket No. 4901]

PART 3-DIGEST OF CEASE AND DESIST
ORDERS

HOME DIATHERMY CO., INC., ET AL.

§ 3.6 Qi 1.7) Advertising falsely or mis-
leadingly-Government approval, con-
nection or standards-Federal Com-
munications Commission orders: § 3.6
(y 10) Advertising falsely or mislead-
ingly-Scientific or other relevant facts.
In connection with the servicing of dia-
thermy machines and the transportation
thereof in commerce, and among other
things, as iL order set forth, represent-
ing directly or by implication (1) that it
is necessary that diathermy instruments
be calibrated in order to comply with
Order No. 96 issued by the Federal Com-
munications Commission on May 18,
1942; and (2) that it is impossible to
complete the forms required by said
Order No. 96 and to register diathermy
instruments as provided by said order,

unless the instruments are sent to re-
spondents' factory in New York City for
calibration; prohibited. (Sec. 5, 38 Stat.
719, as amended by see. 3, 52 Stat. 112; 15
U.S.C., sec. 45b) [Cease and desist order,
Home Diathermy Co., Inc., et al., Docket
4901, January 13, 1944]

§ 3.6 (r 4.1) Advertising falsely or mis-
leadingly-Prices--Government require-
ments: § 3.69 (c 3.5) Misrepresenting one-
self and goods-Prices-Government re-
quirements. In connection with the serv-
icing of diathermy machines and trans-
p.ortation thereof in commerce and
among other things, as in order set forth,
representing, directly or by implication
that it is necessary to pay the sum of $7.50
or any other -amount, or to pay delivery
charges in anymount to respondents, or
any of them, for the calibration of any
diatherrhy instrument in order to com-
ply with said Order No. 96; prohibited.
(Sec. 5, 38 Stat. 719, as amended by sec.
3, 52 Stat. 112; 15 U.S.C., sec. 45b)
[Cease and deist order, Home Dia-
thermy Co., Inc., et al., Docket 4901,
January 13, 1944]

• 63.6 (y 10) Advertising falsely and
misleadingly-Scientific or other rele-
vant facts: § 3.7 (f 13) Offering deceptive
inducements to purchase or deal--Gov-
ernment penalty. In connection with the
servicing of diathermy machines and the
transportation thereof in commerce, and.
among other things as in order set forth,
representing directly or by implication
that the owner of a diathermy instru-
ment is subject to a fine in any amount or
confiscation of his instrument unless his
instrument is calibrated or otherwise
serviced by respondents or any other per-
son; prohibited. (Sec. 5, 38 Stat. 719, as
amended by sec. 3,'52 Stat. 112; 15 U.S.C.,
sec. 45b) [Cease and desist order, Home
Diathermy Co., Inc., et al., Docket 4901,
January 13, 1944]

In the Matter of Home Diathermy Com-
pany, Inc., a New York Corporation;
Home Diathermy Company, Inc., a
Pennsylvania Corporation; Arnold
Steindler and Isadore Teitelbaum, In-
dividually and as Officers of Home Dia-
thermy Company, Inc., a New York
Corporation, and Home Diathermny
Company, Inc., a Pennsylvania Corpo-
ration

At a regular session of the Federal
Trade Commission, held at its office in
the City- of Washington, D. C., on the
13th day of January, A. D. 1944.

This proceeding having been heard by
the Federal Trade Commission upon the
complaint of the Commission (no answer
having been filed by respondents) and a
stipulation as to the facts entered into
by and bet~veen counsel for the Commis-
sloh and counsel for the respondents
which provides, among other things, that
without further evidence or other inter-
vening procedure the Commission may
issue and serve upon the respondents
herein findings as to the facts and con-

clusion based thereon and an order dis-
posing of the proceeding, and the Com-
mission having made its findings as to
the facts and its conclusion that the re-
spondents have violated the provisions
of the Federal Trade Commission Act:

It is ordered, That the respondents,
Home Diathermy Company, Inc., a New
York corporation, and Home Diathermy
Company, Inc., a Pennsylvania corpora-
tion, their officers, and Arnold Steindler
and Isadore Teltelbaum, InidivIdually and
as officers of said corporations, and re-
spondents' agents, representatives, and
employees, directly or through any cor-
porate or other device, in connection
with the servicing of diathermy ma-
chines or instruments and the transpor-
tation thereof in commerce, as "com-
merce" is 'defined in the Federal Trade
Commission Act, do forthwith cease and
desist from representing, directly ore by
implication:

1. That it is necessary that diathermy
instruments be calibrated in order to
comply with Order No. 96 Issued by the
Federal Communications Commission on
May 18, 1942.

2. That it Is Impossible to complete
the forms required by- said Order No. 06
and. 'to register diathermy Instruments
as provided by said order, unless the In-
struments are sent to respondents' fac-
tory in New York City for calibration.

3. That it is necessary to pay the slm
of $7.50 or any other amount, or to pay
delivery charges In any amount to re-
spondents, or any of them, for the cali-
bration of any diathermy Instrument In
order to comply with said Order No. 90,

4. That the owner of a diathermy In-
strument Is subject to a fine In any
amount or confiscation of his instrument
unless his instrument' Is calibrated or
otherwise serviced by respondents or any
other person.

It is further ordered, That the re-
spondents shall, within sixty (60) days
after service upon them of this order, file
with the Commission a report In Writing,
setting forth In detail the manner and
form in which they have complied with
this order.

By the Commission.
[SEAL] A. N. Ross,

Acting Secretary.
[F. R. Doe. 44-1584: Filed, February 1, 1944;

11:06 a. m.]

[Docket No. 5054]

-PART 3-DIGEST OF CEASE AND DESIST
ORDERS

KAY LABORATORIES, INC., ET AL.

§ 3.6 Ct) Advertising falsely or mistead-
ingly-Qualities or properties of prod-
uct: § 3.6 (x) Advertising falsely or mis-
leadingly-Results. In connection with
offer, etc., of respondents' "Kaytonik"
medicinal preparation or any other simi-
lar product, and among other things, as
in order set forth, disseminating, etc.,
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any advertisements by means of the
United States mails, or in commerce, or
by any-means, to induce, etc., directly
or indirectly, purchase in commerce, etc.,
of respondents' preparation, which ad-
vertisements represent, directly or by im-
plication, that (1) said preparation is a
preventative or constitutes a competent
or effective treatment for colds; (2) the
use" of said preparation -will prevent a
cold from developing into grippe, influ-
enza, or pneumonia; and (3) the use
of said preparation will build up health,
strendth, or bodily resistance to disease
or conquer or destroy germs; prohibited.
(Sec. 5, 38 Stat. 719, as amended by sec.
3, 52 Stat. 112; 15-U.S.C., sec. 45b)
[Cease and desist order, K-ay Labora-
tories, Inc., et al., Docket 5054, January
21, 1944]

§ 3.6 (n 2) Advertising falsely or mis-
leadingly--Nature Product; § 3.96 (a 4)
Using misleading name--Goods--Nature.
In connection with offer, etc., of re-
spondents' "Kaytonik" medicinal prep-
tration or any other similar product,
and among other things, as in order set
forth, using the word "Kaytonik" as a
trade name for the said preparation or
otherwise representing that said prepa-
ration is a generol tonic or 'will act
as a general tonic to the system; pro-
hibited. (Sec. 5, 38 Stat. 719, as amended
by sec. 3, 52 Stat. 112; 15 U.S.C., sec.
45b) [Cease -and -desist order, Kay lab-
oratories, Inc., et al., Docket 5054, Janu-
ary 21, 1944]

S§3,6 (22) Advertising falsely or mis-
leadingLy-Producer status of dealer or
seller-Laboratory: § 3.69 (a 7.8) Misrep-
resenting oneself and goods-Business
status-Laboratory status; § 3.96 (b 5)
Using -misleading nane-Vendor-Pro-
ducer or laboratory status of dealer or
seller. In connection with offer, etc., of
respondents' " Kaytonik" medicinal prep-
aration or any other similar product,
and among other things, as in order set
-orth; using the word "'Laboratories" or
any other word of similar import or
meaning in respondents' corporate
name, Or representing through any other
means or device, or in any manner, that
the respondents own, operate, or control
a laboratory equipped for the com-
pounding of medicinal preparations and
for research in connection therewith;
prohibited. (See. 5, 38 Stat. 719, as
amended by sec. 3, 52 Stat. 112; 15
U.S.C., sec. 45b) [Cease and desist or-
der, Kay-Laboratozies, Inc., et al., Docket
,5054, January 21, 1944] ,

At a regular session of the Federal
Trade Commission, held at its office in
the City of Washington, D. C., on the
21st day -of January, A. D. 1944.

In the Matter of Kay Laboratories, nTc,
a Corporation, and Joccph P. rayatta,
Individual!y and as President and
Treasurer of Hay Laboratories, Inc.

This proceeding having been heard by
the Federal Trade Commlzson unon the
complaint of the Comnission and the
record, wherein tie respondents admit-
ted all the material facts set forth In the
complaint and waived all intervening
procedure and further hearing as to the
facts, and the Commission having made
Its findings -- to the facts and conclusion
that said respondents have violated the
provisions of the Federal Trade Com-
mission Act:

It is ordered, That the respondents,
Kay Laboratories, Inc, a corporation, Its
officers, directors, representatives, agents
and employees, directly or through any
corporate or other device, and Joseph P.
Kayatta, individually and as an officer
of Kay Laboratories, Inc., and his repre-
sentatives, agents, and employees, In
connection with the offering for sale, sale
and distribution of their medicinal prep-
aration, Kaytonik, or any other product
of substantially similar compozition or
possessing substantially similar proper-
ties, whether sold under the same name
or any other name, do forthwith cease
and desist from:

1. Disseminating or causing to be dis-
seminated any advertisements by means
of United States mails or by any means
in commerce as "commezce" Is defined in
the Federal Trade Commission Act,
which advertisement represents, directly
or by implication:

a. That said preparation is a prevent-
ative or constitutes a competent or ef-
fective treatment for colds;

b. That the use of raid preparation
will prevent a cold from developing into
grippe, influenza, or pneumonia;

c. That the use of said preparation will
build up health, strength, or bodily re-
sistance to disease or conquer or destroy
germs.

2. Disseminating or causing to be dis-
seminated any advertizement by ny
means for the purpose of inducing, or
which'is likely to induce, directly or indi-
rectly, the purchase in commerce as
"commerce" is defined in the Federal
Trade Commission Act, of respondents'
preparation, which advertisement con-
tains any of the representations prohib-
ited in paragraph 1 hereof.

3. Using the word '"aytonik" as a
-trade name for the said preparation or
otherwise representing that said prepa-
ration Is a general tonic or v111 act as a
general tonic to the system.

4. Using the word 'Laboratorles" or
any other word of similar import or
meaning in respondents' corporate name,

or raprazenting through any other
means or device, or in any manner, that
the re-Vondants own, oparate, or contr ol
a laborat ry equipped for the com-
pounding of medicinal preparations and
for research in connection thereith.

It iJ furthcr ordcerd, That the re-
spondents and each of them shall with-
in si:%ty (60) days after service uron
them of this order, file with the Com-
mizzlon a report in writing, setting forth
in detail the manner and form in which
they have complied with this order.

By the Commision.
[si=L] Ons B. Jomn.sox,

Sccreta.n

(PZ I. Dzc. 44-1555;-Filed, February 1, 1244;
11:27 a. m.l

TITLE 21-FOOD AD "DRUGS

Chapter I-Fe d and Drug Administration

PsnnT 155-C Cxa Oysrrs; Rnrrrsrrows

ZUSCELLAN5OVS A==, Z=alS

Under the authority of section 702A'
of the Federal Food, Drug, and Cosmetic
Act the following amendments to the
regulations for the inspection of canned
oysters adopted on Dzcember 31, 1943 (9
P.R. 56) are hereby promulgated:

Section 155.30 is hereby amended as
follows:

(b) Fdr the year ending June 30, 1944,
applications will be considered rhich are
received prior to March 1, 1944.

Section 155.32 is hereby amended to
read as follows:

(b) Each Initial insmection period shall
beZin on or after October 1 but not later
than March 1 of each year. No initial
or extension Inspection period hall ez-
tend beyond June 30 of any year.

These amendments shall become effec-
tire on the date of their publication in
the FZmi= 1 n.

[MIMI] WATSsoT B. Mxll=.,
Acting Administrator.

JuA.rmn 28, 1944.

[F. R. Doec. 44-1533; Filed, Febru2ry 1, 1244;
10:57 a. m.]

2Scctlon 1OA of the Federal Food and Du3s
Act (49 Stat. 872; 21 U-S.C. 14a) which re-
n s in fare and effect and lz applicabic to
the p.-ao'.honz of the FlderaI Food, Drug. =dn
Cosmetic Act $52 Stat. 1040 et seq4 21 U.S.C.
0l et c-cq.). It - provlded in Public Law 135,

78th Con gre, Title I, that section 10A of
the Federal Foad and Drujs Act. zs amm:zd
by the Act of Au-ust 27.10:35 (21 U.S.C. 372a),
may hereafter te cited as =cstion 70Z2. cZ the
Federal Fed. DruZ, and Cosmetic Act 21
U.S.O. 301-392).
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TITLE 26-INTERNAL REVENUE See.
35.713-1 Excess profits credit based on in-

Chapter I- Bureau of Internal Revenue come; determination of average
base period net income.

Subchapter A-Income and Excess-Profits Taxes 35.713-2 Excess profits credit based on in-
[Regulations 112] come; adjustments in excess

profits credit on account of capi-
PART 35-EXCESS PROFITS TAX; TAXABLE tal changes.

YEARS BEGINNING AFTER DECEMBER 31, -35.714-1 Excess profits credit based on in-
1941 vested capital.

35.715-1 Determination of invested capital.
Explanation of regulations-S c op e. 35.718-1 Determination of daily equity in-

These regulations are applicable only to vested capital; money'and prop-
taxable years beginning after December erty paid in.
31, 1941, except that where it is appropri- 35.718-2 Determination of daily equity in-

ate under Regulations 109 to apply with vested c a p i t a l; accumulated
earnings and profits.

respect to taxable years beginning after 35.718-3 Determination of daily equity In-
December 31, 1939, and before January 1, vested capital; distributions in
1942, the rules applicable to taxable stock.
years beginning after December 31, 35.718-4 Determination of daily equity In-
1941, these regulations shall be applicable. vested capital; new capital.
These regulations deal with the excess 35.718-5 Determination of daily equity in-

profits tax imposed by Subchapter E of vested capital; reductions by
distributions.

Chapter 2 of the Internal Revenue Code, 35.718-6 Determination of daily equity in-
which tax is referred to in these regula- vested capital; reduction by
tions as the "excess profits tax." . Such earnings and profits of another
tax is to be distinguished from the excess- corporation.

profits tax imposed by Subchapter B of 35.718-7 Determination of daily equity in-
Chapter 2 of the Internal Revenue Code, vested capital; deficit 'in earn-
referred to in these regulations as the ings and profits of transferor

" transferred to transferee.
"declared vhlue excess-profits tax," and 35.718-8 Determination of daily equity in-
so designated by section 506 of the See- vested capital; insurance com-
ond Revenue Act of 1940, which tax con- panles.
tinues in effect and complements the cap- - 35.719-1 Borrowed invested capital.
ital stock tax. 35.720-1 Reduction of average invested cap-

Each section, subsection, or paragraph ital for'inadmissible assets.
of the Internal Revenue Code set forth 35.721-1 Abnormalities in income in taxable

in these regulations shall be considered year.
35.721-2 Classification of Income.as part of the respective regulations see- 3.2- lsiiaino noe

to patof hihe itresponde r i ons s 35.721-3 Amount attributable to other years.
tion to which it corresponds. 35.721-4 Computation of tax 'or current

Arrangement and numbering. Each taxable year.
section of the regulations-has been given 35.721-5 Computation of tax for future
a key number corresponding to the num- taxable years.
ber of the section or subsection of the In-. 35.721-6 Income arising out of a blaim,

ternal Revenue Code which the regu- award, judgment, or decree, or
lations section interprets. Inasmuch as Interest thereon.

r etions onttet Par 3 o 35721-7, Exiloration, discovery, prospecting,
the regulations constitute Part 35 of research, or development.
Title 26 of the 1943 Supplement to the 35.721-8 Change in accounting period or
Code of Federal Regulations, each key -method of accounting.
number is preceded by the number 35 35.721-9 Income derived by lessor from ter-
and a decimal point. The key number is mination of lease.
followed by a dash (-) and the identify- 35.721-10 Dividends on stock of foreign cor-

ing number of the regulations section. porations other than foreign -

Except as otherwise indicated, the stat- 35.722-1 General rule.
utory references are to the Internal Rev- 35.722-2 Constructive average base period
enue Code. As used in the regulations, net income.
the word "Code" means the Internal 35.722-3 Determination of excessive and

Revenue Code. discriminatory tax; taxpayer en-
.titled to excess profits credit

RATES AND CamITS based on income.

Sec. 35.722-4 Determination of excessive and dis-

35.710-1 Scope of tax. criminatory tax; taxpayer not

35.710-2 Measure of tax. entitled to excess profits credit
35.710-3 Unused excess profits credit ad- based on income.

justment. 35.722-5 Application for relief under section
35.710-4' Rate of tax. 722.
35.10-5 Deferment of payment of tax in 35.723-1 Rules where equity invested capital

case of base period 9r invested cannot be determined under sec-

capital abnormality. lion 718.
35.711 (a)-I Excess profits net income for - 35.723-2 Equity invested capital of mutual

the taxable" year. insurance companies other than
35.711 (a) -2 Excess profits net income if - life or marine.

income credit is used. 35.724-1 Invested capital of certain foreign
35.711 (a) -3 Excess profits net income if corporations and corporations en-

Invested capital credit Is' titledto benefits of section 251.
used. - c 35.725-1 Taxation of personal service corpo-

35.711 (a) -4 Tax for period of less than 12 rations.
months. 35.725-2 Definition of personal service cor-

35.711 (b)-I Computation of excess profits poration."
net income for taxable years 35.725-3 Election as to taxability.
in base period. . 35.72-1 Corporations completing contracts

35.711 (b)-2 Abnormal deductions in base under Merchant Marine Act of

period. 1936.
35.712-1 Excess profits credit; allowance. 36.727-1 Exempt corporations.

Sec.
35.729-1 Time and place for filing returns

and information to be included.
35.729-2 Time for payment of tax.
35.729-3 Foreign tax credit.
35.731-1 Corporations which mine strategic

minerals.
35.732-1 Review of abnormalities by The Tax

Court of the United States.
35.733-1 Scope of election to charge to cap-

Ital account expenditures for
advertising or the promotion of
good will.

35.733-2 Expenditures which may be re-
garded as capital Investments.

35.733-3 Effect of election.
35.734-1 Purpose and scope of section 734.
35.734-2 Circumstances of adjustment.
35.734-3 Method and effect of adjustment.
35.734-4 Ascertainment of amount of ad-

justment.
35.734-5 Interest,
35.735-1 General rule.
35.735-2 Definitifns.
35.735-3 Nontaxable income from exempt

excess output.
35.735-4 Nontaxable bonus income,
35.735-5 Rule in case income from excess

output Includes bonus payment,
35.736(a)-i Taxpayers reporting income on

installment basis; eligibility
for relief.

35.736(a)-2 Election to compute excess
profits income on straight ac-
crual basis.

35.736(a)-3 Computation of income on
- straight accrual basis,

35.736(a)-4 Election to abandon straight
accrual basis and to return to
installment basis.

35.736(b)-i Taxpayers with income from
long-term contracts, eligibil-
ity for relief.

35.736(b)-2 Election to report Income upon
percentage of completion
basis.

35.736(b) -3 Computation of. net income
upon percentage of comple-
tion method of accounting.

35.736(c)-i Adjustment on account of
change arising from election
under section 736(a) or sec-
tion 736(b).

RULES IN CONNECTION VITH C rnTAIN EX-
CHANGES

EXCESS PROFITS CREDIT BASED ON INCOME

35.740-1 Purpose and scope of Supplement A,
35.740-2 Transactions whereby a corpora-

tion becomes an acquiring cor-
poration.

35.740!-3 Base period and base period years
of acquiring corporation.

35.740-4 Partnerships and sole proprietor-
shipS under Supplement A.

35.742-1 General rules for determining Sup-
plement A average base period
net income.

35.742-2 Computation of average base period
net income under section 742
(h); increased earnings in last
half of base period.

35.742-3 Exceptions and limitations as to
amounts of excess profits net in-
come or deficit to be included
In Supplement A average base
period net Income; applicable
under both general average
method and increased earnings
method.

35.742-4 Computation of excess profits net
incomes for base period years
during which neither taxpayer
nor any component corporation
was in existence; applicable un-
der both general average method
and increased earnings method.

85.743-1 Net capital changes,
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INVESTrD CAPITAL II CONNECTION W1= CERTAIN
" xcnxoANGES A LIQUEDATIONS

Sec.
35.760-1 Definitions and determinations.
35.760-2 Determination of amount paid in

for stock, or as paid-ih surplus,
or as a contribution to capital.

35.760-3 Reduction In daily invested capital.
35.761-' "Intereorporate liquidation.
35.761-2 Definition of plus adjustment and

minus adjustment.
35.761-3 Determination of basis of stock;

cost basis or basis other than
cost.

35.761-4 Computation -of basis of stock;
amount of basis:

85.761-5 Basis of property received in an
Intercorporate liquidation with
respect to stock having a cost
basis.

35.761-6 Basis of property received In-an
ntercorporate liquidation with

respect to stock having a basis
other than cost.

85.761-7 Adjustment of equity invested
capital.

85.761-8 Invested capital basis.

PosT-WAR REFmM oF ExCms PRoFsrs TAX

85.780-1 Post-war refund of excess profits
tax.

35.781-1 Special rules for application of sec-
- tion 780. -

35.7831 Credit for debt retirement.

RATES AW CRDITS 2

Pertinent Enacting Provisions

of the
Internal Revenue Code

[Act February 10, 1939, 53 Stat., Part 1]

AN ACT TO oNSOlIDAxE SD CODIY TH ENTE-
NAL 5.ESNUE LAMS OF THM UNITED STATES

Be it enacted by the Senate and House
of Representatives of the United States of
America in Congress assembled, That the
laws of the United States hereinafter codi-
fled and set forth as apart of this act under
the headlig "Internal Revenue Title" are
hereby enacted Into law,

SEc. 2. CrrAvsox. This act and the inter-
nal Revenue title incorporated herein shall
be known as the Internal Revenue Code and
mmy be cited as "I. R. C.'

SEc. 6. AwtesxGarE , CL&SSMCATON, AN
CRoss RErmsEcxs. The arrangement and
classification of the several provisions of the
Internal Revenue Title have Seen made for
thepurpose of a more convenient and orderly
arrangement of the same, and; therefore, no
nfeKence, Implication or presumption of leg-

islative construction shall be drawn or made
by reason of the location or grouping of any
particular section or provision or portion
thereof,-nor shall any outline, analysis, cross
reference, or descriptive matter relating to
the contents of said.Title be given any legal
effect.

SEC. 710. Issosyrro or TAx. [Added by
sec. 201, Second Rev. Act 1940; amended by
sec. 2, Exces-Profits Tax Amendments 1941,
by sees. 201 (a) and 202 (e), Rev. Act 1941,
and by sccs. 202, 203, 204, 205 (a) and (g),
222 (b), and 229 (a), Rev. Act 1942.]

(a)' Imposition-(!) General rule. There
shall be levied, collected, and paid, for each
taxable year, upon the adjusted excezs-profits
net income, as defined in subsection (b), of
every corporation (except a corporation ex-
empt under section 727) a tax equal to

IThe sections of law appearing in small
type under this heading, other than the
enacting provisions, correspond to those un-
der Part I, sections '710-736 of the Internal
Revenue Code.

whichever of the followig amounts Is the
lesser:

(A) 90 per centum of the adjusted ezcess-
profits net Income, or

(B) an amount which when added to the
tax Imposed for the taxable year under
Chapter I (other than section 102) cquals
80 per centum of the corporation surtax net
income, computed under section 11 or Sup-
plement G, as the case may be, but without
regard to the credit provided in rcctlon 26 (e)
(relating to income subject to the tax Im-
posed by this subehapter).

(2) [Not applicable to taxable years under
these regulations (section 229 (a) (2), Rev.
Act 1942).]

(3) [Not applicable to taxable years under
these regulations (section 203, Rev. Act
1942).]

(4) mutual insurance companies. In the
case of a mutual Insurance company other
than life or marine, If the gros amount re-
celved from Interest, dividends, rents, and
premiums (including deposits and asse=-
ments) Is over $75,000 but lea; than 0125.0M.
the tax imposed under this section shall be
an amount which bears the rams proportion
to the amount ascertained under this cection,
computed without reference to this para-
graph, as the excess over $76.000 of such gross
amount received bears to 050,00D.

(5) Deferment of payment in case of ab-
normality. If the adjusted exces3 profits net
Income (computed without reference to sec-
tion 722) for the taxable year of a taxpayer
which ciims on its return, in accordance
with regulations prescribed by the Commis-
sioner with the approval of the Secretary,
th benefits of section 722, Is In exces of S0
per centum of its normal tax net ncome for
such year, computed without the credit pro-
v:ded In section 26 (e) (relating to adjusted
excess profits net income), the amount of
tax payable at the time prescrlbed for pay-
ment may be reduced by an amount equal to
33 per centum of the amount of the reduction
ir. the tax so claimed. For the purpose of
section 271, If the tax payable Is the tax ro
reduced, the tax so reduced chn be consid-
ered the amount shown on the return.

(b) Definition of adjusted excess proflts
net income. As used in this ection. the term
"adjusted exess profits net income" In the
case of any taxable year means the exess
profits net income (as defined in cectlon 711)
minus the sum of:

(1) Specific exemption. A spc fic ex-
emption, of 05,000, and in the case of a mutual
Insurance company (other than life or
marine) which Is an Interinsurer or reciprecal
underwriter a specific exemption of 050,000;

(2)Excess profits credit. The amount of
the excess profits credit allored under section
712; and

(3) Unused excess profits credit. The
amount of the unused excess profits credit
adjustment for the taxable year, computed
In accordance with subzection (c).

(c) Unused exces proflts credit adjust-
ment-(l) Computation of unused exc-ss
profits credit adjustment. The unused ex-
cess profits credit adjustment for any taxable
year shall be the aggregate of the unused ex-
cess profits credit carry-overs and unused ex-
cess profits carry-backs to such taxable year.

(2) Definition of unused excess profits
credit. The term "unused excess profits
credit" means the excess, if any, of the ex-
cezs profits credit for any taxable year be-
ginning after December 31, 1939, over the ex-
cess profits net income for such taxable year,
computed on the basis of the cxcess profits
credit applicable to such taxable year. For
such purpose the exceas profits credit and the
excess profits net income for any taxable year
beginning in 1940 shall be computed under
the law applicable to taxable years bvinning
In 1941. The unused exces proflits cred t
for a taxable year of less than twelve months
shall be an amount rhich is such part of
the unused excccs profits credit determined

under the first sentence of this paragraph as
the number of days In the taxable year I- of
the number of days In the twelve months
ending with the close of the taxable year.

(3) Amount of unu cd ezce profits credit
carryt-bael; and carriJ-arcr-(A) Unuced ex-
ccs profits credit corrly-bacl.. If for any
taxable year bcginning after Decembsr 31,
1941, the taxpayer has an unused exesz
profits credit, such. unused excess profits
credit shall be an unuzed exces- profits credit
carry-bach: for each of the two preceding t=x-
able years, except that the carry-baed in the
caze of the firut preceding taxable year shall
be the excezs, If any, of the amount of such
unused excess profits credit over the adjusted
excess profits net Income for the Ezcond pre-
ceding taxable year camptited for tuch tax-
able year (1) by determining the unused ex-
c profits credit adjustment without re-
gard to such unused excess profits credit,
and (11) without the deduction of the specific
exemption provided in subection (b) (1).

(B) Unuse excessj profits credit carrr-
arm. If for any taxable year beginning after
December 31, 1939, the taxpayer haa an un-
ued exce: profits credit, such unused ex-
ce:s profits credit shall be an unused excess
profits credit carry-over fut each of the two
succeding taxable years. except that the
carry-over In the case of the cecond succeed-
Ing ta able year shall b3 the excess, if any, of
the amount of such unused excess profits
credit over the adjusted exces profits net
income for the intervening taxable year com-
puted for such Intervening taxable year (I)
by determining the unused exce-s profits
credit adjuatment without regard to such un-
used excess profits credit or to any unued
excem profits credit carry-back. and (if) with-
out the deduction of the specific exemptlon
provided in subzectlon (b) (1). For the pur-
poses of the preceding cntence, the unused
exccss profits credit for any taxable year be-
ginning after December 31,1941, shall first, be
reduced by the sum of the adjusted excess
profits net Income for each of the two pre-
ceding taxable years (computed for each such
preceding taxable year (1) by determining the
unu ed ezcess profits credit adjuatment with-
out regard to such unused e=:s profits
credit or to the unused excess profits credit
for the succe-ding taxable year. and (Ii)
without the deduction of the spepcific ex-
emption provided in suhsction (b) (1)).

(4)Zo carrj-bDac7 to s"ear prior to ;941. As
used In this sub t on, the term "DZeceding
taxable ye" and the term "preceding tax-
able years" do not Include any taxable ye,'r
bz-inning prior to January 1, 1941.

§ 35.710-1 Scoap of tax. The excess
profits tax is Imposed upon the adjusted
excess profits net income of every cor-
poration, both domestic and foreign, for
each income-tax taxable year beginning
after December 31, 1939, except certain
corporations which are exempt. (See
section 727.) A corporation the exces
profits net income of which, computed
as provided In section 711 (a) (2) and
(3), is not greater than $5,000, or in the
case of a mutual insurance company
(other than life or marine) which is an
nterinsurer or reciprocal underwriter is

not greater than $50,C00, need not fe
an excess profits tax return. (S-e see-
tion 729 (b).) A personal service cor-
poration, as defined in section 725, may,
if It is not a member of an afliated
group of corporations filing consolidated
returns under section 141, elect not to be
subject to the excess profits tax, thereby
making its income taxable to its share-
holders as provided in Supplement S
of Chapter 1 of the Internal Revenue
Code. (See section 725.) The excess
profits tax for any year shall not exceed
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an amount which when added to the
normal tax and surtax for such year
equals 80 percent of the corporation sur-
tax net income computed withoift re-
gard to the credit provided in section
26 (e) for income subject to excess
profits tax.

§ 35.710-2 Measure of tax. The ad-
justed excess profits net income upon
which is based the excess profits-tax for
a taxable year is determined by deduct-
ing from the excess" profits net income
(determined under the provisions of sec-
tion 711 applicable to such year) the sum
of:

(a) A specific exemption of $5,000, ex-
cept that in the case of a mutual insur-
ance company (other than life or ma-
rine) which is an interinsurer or recipro-
cal underwriter the specific exemption
is $50,000.

(b) The excess profits credit allowed
by section 712, and

(c) The unused excess profits credit
adjustment (as defined in section 710 (c)
(1)) consisting0 of the aggregate of the
unused excess profits credit carry-overs
from each of the two preceding excess
profits tax taxable years and the excess
profits credit carry-backs from each of
the two succeeding excess profits tax
taxable years, computed as provided in
section 710 (c).

For the computation of corporation
surtax net income computed without re-
gard to the credit provided in section 26
(e) relating to income subject to the
excess profits tax, in those cases where
theexcess profits tax is an amount which
when added to the tax imposed by Chap-
ter 1 (other than section 102) equals 80
percent of such corporation surtax net
income, see § 35.710-4.

As to the exemption of income in the
case of certain corporations engaged in
mining strategic minerals, see section
731; as to th excess profits tax in the
case of corporations completing contracts
under the Merchant Marine Act of 1936,
see section 726; and in the case of corpo-
rations deriving abnormal income in the
taxable year, see section 721.

For the computation of the excess
profits tax for a taxable year of less than
12 months, see the provisions of section
711 (a) (3).

§ 35.710-3 Unused excess profits credit
adjustment-(a) Unused excess profits
credit. The unused excess profits credit
for any taxable year beginning after De-
cember 31, 1939, is the excess of the excess
profits credit for the taxable year over the
excess profits net income, if any, for such
taxable year. In the case of a taxpayer
entitled -to use the excess profits credit
based on income or the excess profits
credit based on invested capital, the
credit which results in the larger unused
excess profits credit is used. The excess
profits net income is computed on the
basis of the excess profits credit so used.
In computing the unused excess profits
credit for a taxable year beginning in
1940, the excess profits credit and the
excess profits net income for such taxable
year shall be computed under the law
applicable to taxable years beginning on
January 1, 1941.

The unused excess profits credit for a
taxable year of'less than 12 months is
reduced to such part of the unused excess
profits credit determined in the manner
prescribed in the preceding paragraph as
the number.of days in the taxable year
of less than 12 months is of the number
6f days in the 12 months ending with the
close of the taxable year. In determin-
ing the unused excess profits credit which
is so reduced, the excess profits net in-
come for the taxable year of less than
12 months is first placed on an annual
basis under the provisions of section 711
(a) (3) (A) by reference to the number
of days in the taxable year. For ex-
ample, a taxpayer changes from the cal-
endar year-basis to a fiscal year basis
ending January 31, and files a return for
the taxable year January 1 to January 31,
1942. Its excess profits credit for this
taxable year is-$91,250. Its excess profits
net income coniputed on the basis of
this taxable year is $6,200, and this
excess profits net income placed on an
annual basis under the provisions of
section 711 (a) (3) (A) is $73,000, that is,
365X$6,200 The unused excess profits

31
credit computed under the preceding par-
agraph is, therefore, $18,250, the excess
of the $91,250 excess profits credit over
the $73,000 excess profits net income
placed on an annual basis. The unused
excess profits credit for the taxable year
January 1 to January 31, 1942, is reduced

to $1,550, that is 31X$18,250, or such365
part of $18,250 as the number of days in
tle taxable-year (31) is of the number
of days in the 12 months ending with the
close of the taxable year (365).

(b) Unused excess profits credit ad-
justments. *The unused excess profits
credit adjustment is the aggregate of the
portions of the unused excess profits cred-
it's for the two preceding and two succeed-
ing taxable years which are treated under
section 710 (W) (3) as unused excess
profits credit carry-overs and unused
excess profits ciedit carry-backs to the
taxable year. Under the provisions of
section 710 (c) (3) the unused excess
profits credit for 'any taxable year be-
ginning on or after January 1, 1942, is
carried back to each of the two preceding
taxable years (not considering as a pre-
ceding taxable year any taxable year be--
ginning before January 1, 1941) and
forms part of the unused excess profits
credit adjustment for such preceding
taxable year. - The unused excess profits
credit for any taxable year beginning
after Decemker 31, 1939, to the extent it
is not used as a carry-back, Is carried
forward to the two succeeding taxable
years and forms part of the unused excess
profits credit adjustment for such of those
succeeding taxable years as -begin after
December 31, 1940. The amount which
is carried back oi carried forward is lim-
ited In the case of each such preceding
or succeeding taxable year to the portion
of the unused excess profits credit which
was not applied against excess profit
net income (either as part of the excess
profits credit carry-over in the case of a
taxable year beginning In 1940 or as part
of the unused excess profits credit adjust-

nent in the case of a taxable year be-
ginning after December 31, 1940) in de-
termining the adjusted excess profits net
income for the taxable years, if any,
before such preceding or succeeding tax-
able year. The-amount of the unused
excess profits credit which was so applied
is determined as follows: The adjusted
excess profits net income Is computed for
each such taxable year without the spe-
cific exemption of $5,000 allowed by sec-
tion 710 (b) (1),' and without credit of
any carry-over or carry-back from the
taxable year in which such unused excess
profits credit arose or from any taxable
year subsequent thereto. The unused ex-
cess profits credit, which is a carry-over
or a carry-back to such taxable year, Is
considered to have been applied against
the amount so computed.

The entire unused excess profits credit
for any taxable year beginning after
December 31, 1939, but not beginning
after December 31, 1941, is carried over
to the first succeeding taxable year. The
unused excesN, profits credit Is carried
over the second succeeding taxable year
to the extent it exceeds the adjusted
excess profits net income for the first
succeeding taxable year. For the pur-
pose of determining this excess, the
adjusted excess profits net income iscom-
puted without credit of the specific ex-
emption of $5,000 allowed by section 710
(b) (1) and without credit of the carry-
over from the taxable year in which the
unused excess profits credit arose or of
any carry-over or carry-back from a tax-
able year subsequent thereto, The en-
tire unused excess profits credit for any
taxable year beginning after December
31, 1941, is carried back to the second
preceding taxable year if such taxable
year began after December 31, 1940. If
the second preceding taxable year began
prior to January 1, 1941, the entire unt,
used excess profits credit is carried back
to the first preceding taxable year, since
a taxable year beginning prior to Jan-
uary 1, 1941, is not considered a "pre-
ceding taxable year" for the purposes, of
section 710 (c) (3), and no part of the
adjusted excess profits net income for
such a taxable year reduces the amount
of the unused excess profits credit for
a taxable year beginning after December
31, 1941, which may be carried back or
carried over to other taxable years. If
the second preceding taxable year began
after December 31, 1940, the unused ex-
cess profits credit is carried back to the
first preceding taxable year to the extent
it, exceeds the adjusted excess profits
net income for the second preceding tax-
able year, such adjusted excess profits
net income being computed without
credit of the specific exemption of $5,000
and without credit of any carry-back
from the taxable year in which the un-
used excess profits credit arose. The
unused excess profits credit is carried
over to the first succeeding taxable year
to the extent that it exceeds the aggre-
gate of, the adjusted excess profits net
incomes for the two preceding taxable
years (computed for each such taxable
year without credit bf the specific ex-
emption of $5,000 and without credit of
any carry-back from the taxale year in
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which such unused excess profitd credit
arose or of any carry-back from a tax-
able year subsequent thereto), not con-
sidering as a preceding taxable year any
taxable yearf beginning prior to January
1,1941. The unused excess profits credit
is carried over to the second succeeding
taxable year to the extent that the un-
used excess profits credit exceeds the
aggregate of the adjusted excess profits
net income for the two preceding taxable
years and for the first succeeding tax-
able year (computed for each such tax-
able year without credit of the specific
exemption of $5,000.and without credit
of any carry-over or carry-back from
the taxable year in which the unused ex-
cess profits credit arose or from any tax-
able year subsequent thereto), not con-
sidering as a preceding taxable year any
taxable year beginning prior to January
1, 1941.

The following example illustrates the
operation of ection 710 (c) (3) :

Exampre. It is assumed that the taxpayer,
on the calendar year basis, has an excess
profits credit of $100,000. It haasno unused
excess profits credit for 1940 or 1941. It has
$125,000 excess profits net income in 1942,
$185,000 excess profits net income In 1943,
$55,000 excess profits net indome in -1944,
$25,000 excess profits et -income in 1945,
$30,000 excess profits net income in 1946,
5160.000 excess profits net income in 1947. and
'$200,000 excess profits net income in 1948. It
has no unused excess profits credit In 194 or
1950. Since the taxpayer has a $100,000 ex-
cess profits credit, and excess profits net in-
come of only $55.000 in 1944, $25,000 in 1945,
and $30,000 in 1946, it has an unused excess
profits credit of $45,000 in 1944, $75,000 in
1945,and $70,000 in 1946. Such unused, ex-
-tess profits credit -will form the basis for
carry-backs and carry-overs computed as
follows:

(1) The amount of the $45,000 unused
excess profits credit for 1944 7hlch may be
used as a carry-back to 1942 and 1943 and
as a carry-over to 1945 and 1946 is computed
as-follows:

(I) For, 1942, the carry-back is $45,000
(the amount of the unused excess profits
credit).

(Ii) For 1943, the carry-back is $20,000,
determined by deducting from the $45,000
unused excess profits credit -the adjusted
excess profits net income for 1942 computed
without thd deduction of the specific exemp-
tion or any carry-back from 1944 (the $125.-
000 excess profits net ncome for 1942 less
the $100,000 excess profits credit for such
taxable year, or $25,000).

(Iii) For 1945 and 1946 there is no carry-
over from 1944- since all of the unused ex-
-cess profits credit has been applied against
the excess profits net income for 1942 and
1943. To determine the carry-over, the $45,-
000 unused excess profits credit must first be
reduced by the sum of the adjusted excess
-profits net income for 1942 and 1943 com-
puted for each- such year without the deduc-
,tion of any $5,000 specific exemption or of
,any carry-back from 1944 or from any year
subsequent to 1944 (for 1942, the $125,000
excess profits net income less the $100,000

-- excess profits credit for such year, or $25,000,
plus, for'1943, the $185,000 excess profits net
income less the $100.000 excess profits credit
'for such year, or $85,000, a total of $110,000).

(2) The amount of the $75,000 unused ex-
cess profits credit for 1945 which may be used
as a carry-back to 1943 and 1944, and as a
carry-over to.1946 and 1947, is computed as
follows:

(i) For 1943, the carry-back Is $75,00 (the
amount of the unused excess profits credit).

No. 23- 2 -

(Ii) For 1944, the carry-bach Is 010.00.
determined by deducting from the 875,000
unused excess profits credit the C5,00 ad-
justed excess profits net Income for 1043
computed without the deduction of the $5,000
specific exemption or of any carry-b-ack from
1945 (the $185.000 excess profits net income
for 1943, less the 0100,000 exces profits credit
and the $20,000 excess profits credit carry-
back from 1944).

(111) For 1946, the carry-over is 10,000,
determined by reducing the 075,00D unued
excess profits credit by the sum of the ad-
justed excess profits net Incomeo for 1943 and
1944 computed for each such year without
the deduction of any $5,000 cpecific exemption
or of any carry-back from 1945 or any year
subsequent to 1945 (for 143, the 0185.000 ex-

Sces profits net Income less the 0100.000 exce=
profits credit and the $20.000 carry-bac: from
1944, or $65,000, plus, for 1944 the 055,000
excess profits net Income Ies the 0100,000
excess profits credit, or r0 adjusted excess
profits net Income, a total of C05,000).

(iv) For 1947, the carry-over Is alco 010,030,
since there was no adjusted exc=- profits not
Income for 1946, computed without the de-
duction of the $5,000 specific exemption or of
any carry-over from 1945 or of any carry-back
from any year subsequent to 19-i5 (the C30,000
excess profits net income for 1946 ls the
$100,000 excess profits credit), to offcet any of
the carry-over to such year.

(3) The amount of the 070,000 unused
excess profits credit for 1940 which may be
taken as a carry-back to 1944 and 1945. and as
a carry-over to 1947 and 1948, IS computed
as follows:

(1) For 1944, the carry-back is 070,000 (the
unused excess profits credit).

(i) For 1945, the carry-backis alzo 070,00D.
since there was no adjusted excecs profits
net income for 1944, computed vithout the
deduction of the $5,000 specific exemption or
of the carry-back from 1946 (the exces profits
net income of $55,000 for 1944 Is the $100-
000 excess profits credit and the $10.000 carry-
back from 1945) to offset any of such un-
used excess profits credit for 1946.

(III) For 1947, the carry-over Is also $70.-
000, since there was no adjusted exce -i prof-
its net. Income in 1944 or 19-15 to cffet any
of the unused excess profits credit for 1946.
The carry-over to 1947 Is computed by re-
ducing the 070,000 unused excess profits
credit by the sum of the adjusted exccss prof-
its net Incomes for 1944 and 1045. computed
for each such year without the deduction of
any $5,000 specific exemption or of any
carry-back from 1046 or from any year sub-
sequent to 1946. (For 1944, the adjusted
excess profits net income so computed Is
00, that Is, the $55,000 excp- profits net In-
come -for such year less the 0100.000 excess
profits credit and the 010,000 carry-back from
1945. For 1945, the adjusted excess profits
net income so computed Is C0, that Is, the
$25,000 excess profits net Income for 145
less the $100,000 excess profits credit.)

(iv) For 1948, the carry-over Is $20,000,
computed by reducing the $70,000 carry-over
to 1947 by the adjusted excess profits net in-
come for 1947 computed without the deduc-
tion of the $5,000 specific exemption or of the
carry-over from 1946 or of any carry-bach
from a year subsequent to 1946 (that Is, the
$160,000 excess profits net Income for 1947 less
the $100,000 exce-ss profits credit and the
$10,0O0 carry-over from 1945, or C0,000).

The aggregate of the carry-back3 and carry-
overs to each taxable year Is the unu:ed ex-
cess profits credit adjustment for such tax-
able year which may be credited against
excess profits net income to determine ad-
justed excess profits net Income. Therefore,
the unused excess profits credit adju.tment
for 1942 is $45.000, the carry-back to that
year from 1944. The unused exce profits
creolt adjutment for 1943 Is $95,000, the
aggregate of the $20.000 carry-back from 1944
and the $75,000 carry-back from 1945. The

unued excess profits credit adjus tment for
1947 Is $30,000, the aggregate of the $10.-
00O carry-over from 1945 and th2 $70,023
carry-over from 1946.' The unusd excess
proatz credit adjuatment for 1948 1z '20,0 2,
the cary-over from 1M46.

In the case of a mutual insurance com-
pany (other than life or marmie) which
is an interinsurer or reciprocal under-
writer, the $50,000 exemption allowed in
such cases under section 710 (b) (1) is
to be substituted wherever reference is
made in this section to the $5,000 sp cffic
exemption.
(c) Ascertainment of unused excess

profits credit adjustment dependcnt upas
unused excess profits credit carry-bacT..
If the taxpayer is entitled in computing
Its unused excess profits credi adjust-
ment to an unused excess profits credit
carry-back which it is not able to ascer-
tain at the time Its return is due, it shall
compute the unused excess prfits credit
adjustment on its return without regard
to such unused excess profits credit
carry-back. When the taxpayer ascer-
tains the unused excess profits credit
carry-back, It may file a claim for credit
or refund of the overpayment, if any,
resulting from the failure to compute
the unused exces profits credit adjust-
ment for the taxable year with the in-
clusion of such carry-back. Under the
provisions of section 3771 (e), as added
by section 153 (d) of the Revenue Act
of 1942, no interest Is allowed with
respect to any such overpayment for
the period prior to the filing of the
claim for credit or refund of such over-
payment or prior to the filing of a
petition to The Tax Court of the United
States asserting such overpayment,
whlcheverls earller. If the taxpayer files
a claim based upon the overpayment
caused by a carry-back frofti the first
succeeding taxable year, and later ascer-
talns that It Is entitled to a carry-back
from the second succeeding taxable year,
It shall file a second claim for credit or
refund based'on the overpayment, if any,
caused by the failure to take into account
the carry-bacl: from such second suc-
ceeding taxable year.

§ 35.710-4 Rate of tax. The excess
profits tax shall be whichever of the
following Is the lesser:

(a) An amount equal to 90 per cent of
the adjusted excess profits net income,
or

(b) An amount which when added to
the tax imposed for the taxable year
under Chapter 1 (not including the tax
under section 102 on account of the im-
proper accumulation of surphli) euals
80 per cent of the corporation surtax
net income, computed under section 15
or Supplement G (relating to insurance
companies), as the case may be, but
without regard to the credit provided in
section 26 (e) relating to income subjact
to excess profits tax.

For the p'rpases of secton 710 (a) (1)
(B) and of paragraph (b) of the pre-
ceding sentence, the tax imposed for the
taxable year under Chapter 1 is the sum
of the normal tax and surtax for such
year prior to the credit under section 131
for taxes paid to a foreign cuntry cr
possession of the United S=-ss. 'ike
corporation surtax net incoize for such
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purposes shall be computed by disregard-
ing the credit under section 26 (e) (re-
lating to income subject to excess profits
taxY, otherwise provided in section 15 (a)
or Supplement G as a reduction against
net income, both in determining corpo-
ration surtax net income and in deter-
mining the amount of net income upon
which is computed the 85 per cent limi-
tation upon the credit for dividends re-
ceived. In all other respects, corporation
surtax net income shall be computed as
provided in section 15 (a) or Supple-
ment G as the case may be.

The application of section 710 (a) (1)
and of this section may be shown by the
following example:

1. Excess profits net income.
2. Specific exemption ----
3. Excess profits credit . ....

Assume that Corporation A, whic
its return on the calendar year b
public utility corporation within th
tion in sectioIt 26 (h) (2) (A) -Its ne
for 1942 is $411,000 and includes $1
dividends upon the common stock
mestic manufacturing company, $:
dividends upon the preferred stock
fined fdi section-26 (h) (2) (B)) of
utility corporation which it owns, a
of interest on certain United States
ment obligations which is exempt
normal tax. It has paid a dividend
on its preferred stock (as defined i
26 (h) (2) (B)). Its excess profits
come is $500,000, its excess profit
is $145,000, andit-has no unised exce
credit adjustment. Its excess prof]
$254,955, computed as follows:

Exccs profits tax

$5,000
145,000

4. Total of item 2 and, item 3 ----- --------------------------- ---------------

5. Adjusted excess profits net Income ------------------------------------------
6. Excess profits tax (0 percent of item 5) -------------------------------------

7. Net income (computed without regard to credit provided in section'26 (e) re-
lating to income subject to excess profits tax) ------------------------------

8. (a) Total dividends received -------------------------------------- $110,000
(b) Less dividends received on preferred stock of a public utility corpo-

ration ---------------------------------------------------- 10,000

(c) Difference ----------------------------------------------------- 100, 000

9. Less:
(a) Dividends received credit (85 percent of item 8 (c) but not in

excess of 85 percent of item 7) ---------------------------- 85,000
(b) Dividends paid on certain preferred stock ...... 5,000

10. Corporation surtax net income (computed without regard to the credit provided
In section 26 (e)) (item 7 minus item 9)_---------------------------------

11. 80 percent of item 10 --------------------------------------------------------
12. Income tax under Chapter 1 (other than section 102) for the taxable year (item

31) ------- e2 ---------------------------------------------------------------.

13. Excess of item 11 over item 12 -----------------------------------------------

14. Excess profits tax (item 6 or item 13, whichever is lesser) ---------------------

Normal tax
15. Net income-- ----------------------------------------------------
16. Less:

Credit under section 26 (a) for interest on certain United States obligations.

17. Adjusted' net income -------------------------------------------------------
18. Less income subject to excess profits tax (credit under section 26 (e)) (item 5) -_
19. Item 17 minus item 18 -----------------------------------------------------
20. Total dividends received ------------------------------------------ $110,000
21. Dividends received credit (85 percent of item 20 but not in excess of 85 percent

of item 19) ----- ---------------------------------------- ------------

22. Normal tax net income ------------------------------------------ ----------

23. Normal tax ($750 plus 17 percent of urau.............
Surt ax

24. Net income--- ----------. ---------------------------------------------------
25. Less income subject to excess profits tax (credit under section 26 (e)) (item 5)-

26. Item 24 minus item 25 ------------------------------------------------------
27. (a) Total dividends received --------------------------------------- $110,000

(b) Less dividends received on preferred stock of public utility corpo-
.1onnn0

(a) Difference ---------- ! ----------------------------------------- 100,000

28. Less:. (a) Dividends received qredit (85 percent of item 27 (c) but not
in excess of 85 percent of item 26) --------------------- 51, 850

(b) Dividends paid on certain preferred stock ------------------ 5,000

29. Corporation surtax net income ----- L -------- .............-----------.--
30. Surtax (10 percent of item 29) ----------------------------------------------
31. Total normal tax and surtax (item 23 plus item 30) .............-............

h makes If a mutual insurance company, other
isis, is a than life or marine, receives a gross
e defini- amount from interest, dividends, rents,
.t income
00,000 of and premiums (including deposits and
of a do- assessments) in excess of $75,000 but
10,OO of less than $125,000, the tax imposed under

(as de- section 710 is an amount which bears
a public the same proportion to the amount of

nd $1,000 tax otherwise determined under such
Govern- section, computed without regard to see-

from the tion 710 (a) (4) and the provisions of
of $5,000
a section this sentence, as the excess over $75,000

net in- of such gross amount received bears to
ts credit $50,000. For example, assume that a
ss profits mutual insurance company (other than
.ts tax is a life or marine Insurance company)

receives a gross amount from interest,
dividends, rents, and premiums of $115,-
000, and that its excess profits tag com-

$500,000 puted under section 710 (a) (1) is $18,-
000. Under section 710 (a) (4), the ex-
cess profits tax Imposed under section

150, 000 710 is $14,400, that is, 40,000×.$8.000
505000

315,00 § 35.710-5 Deferment of payment 61
tax in case of base period or Invested
capital abnormality. If a taxpayer

411,000 claims the benefits of section 722 (relat-
ing to general excess profits tax relief
through a constructive average base
period net Income), It must make Its
return and compute and pay its tax
without the benefits of such section, and
not later than six months after the date
prescribed by law for the filing of Its
return make application for relief under
such section. (See section 722 (d).)

90, 000 However, If the adjusted excess profits
net Income so computed on its return
(without the benefits of section 722) for

321,000 such year exceeds 50 percent of the tax-
payer's normal tax net income for such

256,800 year, computed without the credit pro-
vided in section 26 (e) for Income subject

1,845 to excess profits tax, and If the taxpayer
254,955 on its return claims to be entitled to the

benefits of section 722, the amount of
254,955 tax payable at the time prescribed for

payment may be ,reduced by an amount
$411,000 equal to 33 percent of the reduction in

tax so claimed. (See section 710 (a)
1, 600 (5).) In computing the normal tax net

income for purposes of the 50 percent
410,000 determination, the predit for dividends
350, 000 received under section 26 (b) shall be
6o, oo limited to 85 percent of adjusted net In-

come unreduced by the credit under sec-
tion 26 (e) for income subject to excess

51,000 profits tax.
The amount of ieduction In tax claimed

9,000 under section 722 shall be the difference
between the amount of tax computed

1,430 , under section 710 (a) (1) without the
benefit of section 722 (prior to the credit

$411,000 under section 729 for taxes paid to a
350, 000 foreign country or to a possession of tho

,000 United States, to the credit under section
783 for debt retirement, and to the ad-

Justment under section 734 on account of
an inconsistent position) and the amount
of tax so computed by using instead of
the actualexcess profits credit the excess
profits credit based upon the construe-
tive average base period net income
claimed by the taxpayer. In any case

56,850 in which the excess profits tax computed
with the use of the constructive average

4,180 base period net income is determined
415 under'section 710 (a) (1) (B) as an
845 amount which when added to the normal

------ 7 ------------------------------------
------------------------------------------

ra o -------------------------------------------------------....

]
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tax and surtax imposed under Chapter
I equals -80 percent of the corporation
surtax net income (computed without re-
gard to the credit under section 26 (e)
for income subject to excess profits tax),
the credit for income subject to excess
profits tax provided in section 26 (e),
and used in determining normal tax net
income and corporation surtax net in-
come shall be computed for the purposes
of determining such normal tax and sur-
tax by using the excess profits credit
based upon the constructive average base
period net income in lieu of the actual
excess Drofit& credit.

A taxpayer which claims to be-entitled
to a tax deferment under the provisions
of section 710 (a) (5) and of this section
must, at the time of filing its excess
profits tax Teturn on Form 1121, attach
thereto an application for relief under
section 722 on Form 991 (revised Jan-
uary, 1943). The application must set
forth, under oath each ground under
section 122 -upon which the application
for xelief is based and facts sufficient
to apprise'the Commissioner of the exact
basis thereof and to establish eligibility
for relief, as well as data and informa-
tion in sumcient detail to establish the
amount of constructive average base pe-
riod net income claimed, the amount of
tax reduction claimed by the use of sec-
tion 722, and the amount of tax defer-
-ment claimed on the return. In any case
in which an application for relief on
Form 991 (revised January, 1943) is not
so-attached to the excess profits tax re-
turn, the taxpayers shall not be deemed
fohave claimed on its return the benefits
of section 722. In such case the amount
of tax deferment claimed under section
710 (a) (5) and this section shall be
added to the amount of tax otlierwise
shown by the taxpayer to be payable.
For the purposes of section 271 (made
applicable to Subebapter E of Chapter 2
by section 729) relating to the definition
of deficiency, the amount of tax shown
by the taxpayer to be payable so inr
creased ,shall be considered the amount
of tax shown on the return.

For the purposes of section 271, in case
a taxpayer has claimed a tax reduction
under section 710 (a) (5) and has at-
tachedForm 991 (revised January, 1943)
-to its excess profits tax return as pro-
vided in this section, the tax so reduced
shall b6- the tax shown on the return.

If a constructive average base period
net income has been finally determined
and has been used in computation of
the excess profits tax for a prior excess
profits tax taxable year under sectidn 722
and under regulations prescribed under
such section, such constructive average

- base,period net income iay be applica-
ble in the computation of the excess
profits tax for the current excess profits
tax taxable year. In such case, the
excess profits tax for such current year
shall be computed with the use of such
constructive iverage base period net in-
come, and the provisions df section 710
(a) (5) shall be inapplicable with respect
to such year.

The application of section 710 (a) (5)
may be illustrated by the following ex-

- ample:

Assume that Corporation B, which males
its return on the calendar year basi, b23
for 1942 a net income of $1,10,1C. which
includes 300,000 of dividend, on the com-
mon stock of domestic manufacturing cor-
porations, $10,000 of nteret on certain
United States Government obligations which
is exempt from the normal tax, and 0200, 03
of long-term capital losses rhich are oi9zt
against an equal amount of short-tcrm capl-
tal gains. Itz adjusted net Income Is 01,60j-
000, and it has an excess profit credit of

C95,C-O, and no unused excess pzofltz crcdit
adjustment. It Wv- fled, with Its exz:2.
prbflts ta return for 1042, an zpp leation fe

relief under ction '722 in whicha It clairm a
constructive venrae bass period net Income
of CS0O.CZ. Ita exce- profits t= rctu=n for
1242, computed without reolrd to section 7W2,
shows an amount of tax deferred under s:s-
ton a10 (al (5) of CS9,MS410, and an Exe-.-z
profits tax due of 491,154. 0, compute as
follow=:

E~zcess profit.,; tax

1. Normal tax net income (computed without allowance of credit under r:-
tion 26 (e) for income subject to exces profits t=n and vithout allowwanc
of dividends received credit) (item 22) ---- --

2. Plus long-term capitallcss adju t n- .......

3. Item 1 plus Item 2 .........----. _1,2C 0. C.
4, Less dividend received credit adjuwtment (lIC percent of item 23) ------- 03, G"2. 3

5. Excess profits net incomeS o0, cca. 03
6. Less specific exemption--- C3, SCC. ZC
7. Exces profits credit ..-...- 93, .

8. Total of item 6 and item 7. 100, 502.00

9. Adjusted excess profits net Income (item 5 minus item 8) E0010:0, O
10. Excess profits tax (SO Ip.rcent of Item 9)723,690o.0 ,

11. Net income (computed without regard to credit provided in section 26 (e)
relating to income subject to exces3 profits tax) (item 21) 1,010,5:0.c0

12. Dividends r e .30O.M C0
13. Ies dividends received credit (85 percent of Item 12, but not in excess of

85 percent of Item 1). 255,C0.CO

14. Corporation surtax net income (computed withaut regard to the credit
provided in uectln 26 (e)) (item 11 minus Item 13). 755,0C9.50

15. - -percent of item 14. ..... 504,CC0. C0
16. Income tax under Chapter 1 (other than section 102) for the taxable year

(item 36) .9,7U.00

17. Excess of item 15 over Item 16 .......- . 594,270.00

18. Excess profits tax (item 10 or Item 17, whichever Is Ieser) . 534,273.G0
19. Less tax deferred under cectIon 710 (a) (0) (item 66) 99,EZA.10

20. Exces profits tax payable (item 18 minus item 19) 494, E5. 90

zormr tax
JXV 1LUCUf-l - -- -- - ---------

22. Adjusted net income (item 21 minus 010.C0O Intercat on certain Unitcd
States obligations) .....

23. Lest income subject to excez3 proflts tax (credit under section 26 (e))
(item 9)-----------

24. Item 22 minus Item - -....-

25. Dividends received ....................................--- 300,00.50
26. Lss dividends received credit (CO percent of item 25 but not In exczza of

81,010, 550. so

1 CCOco. cO

2:0, C,2. CO

170,503.03O

27. Normal tax net incqm_ .-- 0, - -- 03. Co

28. Normal tax (04,2-0 plus 31 percent of C5.020) co5, S J. (O

Surtac

29. Net income (Item 21) ----------------------------- 1, ,:.
30. L-ss income subject to excess profits tax (credit under scction 25 (e))

(item 9) -----------. .....--------- - .-- - .--- ----------- - &0, C .G

31. Iten 29 minus item 30.. .210, M3. CO
32. Dividends received ... 500,50.5)
33. Less dividends received credit (83 percent of Item 32 but not in exces of -

85 percent of item 31) 17, EE2. Co

34. Corporation surtax net income ......

35. Surtax (2,50 plus 22 percent of C 0)

- 31, 55). 0)

- 3~5~3.C)

36. Total normal tax and urtax (Item 23 plu3 Item 35) - ----------------.. 3. C)

12-0

------------- - - -- -- -- -
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Percentage which adjusted excess profits net income bears to normal tax net income computed

without credit under section 26 (e) for income subject to excess profits tax

37. Adjusted excess profits net income computed without regard to section 722
(item 9) -------------------------------------------------------------- $800,000.00

38. Adjusted net income (item 22) ------------- ------------------------ 1,000,000.00
39. Dividends received ---------------------------------------- ---- 300, 000
40. Dividends received credit (85 percent of item 39 but not in excess of 85

percent of item 38) ------------- - - ... ...- - ..............----- 255,O00.00

41. Normal tax net income (computed without regard to the credit for income
subject to excess profits tax under section 26 (e)) ------ -__ --- 745,000.00

42. Percentage which item 37 bears to item 41 ----------- __ -percent-._ 107

Tax deferred under section 710 (a) (5)

EXCESS PROF= TAX UNDER SECTION 722

43. E:cess profits net income (item 5) -------------------------------------- $900, 000.00

44. Less specific exemption ------------ ....... ---------- - $5. 000.00
45. Excess profits credit based on constructive excess profits net

income under section 722 (95 percent of $600,000) ---------- 570, 000.00

46. Item 44 plus Item 45 ----------------------------------------------- --- 575, 000.00

47. Adjusted excess profits net -income computed under section.722 (item 43
m inus item 46) ---------------- .- .... .........- --- 325, 000. 00

48. Excess profits tax under section 722 (90 percent of item 47) -------------- 292,500.00

49, Corporation surtax net income (computed without regard to the credit pro-
vided in section 26 (e) (item 14) ----------------------------- - 755,000.00

50. 80 percent of item 49 ...........................------ --------- 604,000.00
51. Income tax under Chapter 1 (other than section 102) for the taxable year,

computed with the excess profits tax determined under section 722
(item.72) ---------------------------------------------------- 169, 600.00

2. Excess of item 50 over item 51 --------------------------- --------------- 434,400.00

53. Excess profits tax computed without the benefit of section 722 (item 17) --- 594, 270. 00
54. Excess profits tax computed under section 722 (item 48 or item 52, which-

ever is lesser) ---------------------------------- ---------------- 292,500.00

55. Amount of tax reduction claimed under section .722 (Itein 53 minus item
64) -----------------.--------------------------------------------- 301,770.OQ

56. Amount of tax deferred under section 710 (a) (5) (33 percent of item 55) -- 99, 584.10
Normal tax

57. Net Income (item 21) _-._---_-----$1, 010,000. 00

58. Adjusted net Income (item 22) -------------------- ---------------- 1,000,000.00
59. Less income subject-under section 722 to excess profits tax (credit under

section.26 .(a),). (item 47) -------------..-- ----- - ----- 3 325,000.00,

60. Item 58 minus itema 69 ----------------------------------------------- 675,000.00",
61. Dividends received ------------------------------------------ $300,000.00
62. Less dividends received credit-(85 percent of item 61-but not in excess of

85 percent of item 60) ---------- ------------------------------------ 255,000.00

63. Normal-tax net Income --------------------------------------------- 420,000.00

64. Normal tax (24 percent of item'63) ------- 7 -------------------------------- 100,800.00

Surtax . -
65. Net income (item 21) ------------- ----------------------- $1,010,000.00
66. Less income subject under section.-722 to excess profits tax (credit under .

section 26 (e)) (item 47.) ...... 325 009. 00

67. Item 65 m inus item 66 ......... -- ............. 685,000.00
68. Dividends received ...... $300,000. 00
69. Less dividends received credit (85 percent of item 68 but not in excess of

85 percent of item 67) -------------------------------------------- 255,000.00

70. Corporation surtax net income (item 67 minus item 69) ---- ------ ----- 430,000.00
71. Surtax (16 percent of Item 70) --------------------------------------- 68,800.00
72. Total normal tax and surtax (item 64 plus item 71) --------------------- 169,600.00

SEC. 711. Excss raoFrs NTcom
SS . (a) Taxable years beginning alter Decem-

[Added by sec. 201, Second Rev. Act 1940; ber 31,_1939, The excess profits net income
amended by sees. 3 and 12 (b) , Excess Profits for any taxable year beginning after Decem-
Tax Amendments 1941, by see. 202 (o) and ber 31, 1939, shall be the normal-tax income,
(d), Rev. Act 1941, and by sees. 205 (b) and as defined in section 13 (a) (2), for such year
(c), 200, 207, 208, 209 (a)* and (b), 210, 211, except'that the following adjustments shall
and 213, Rev. Act 1942.] ,. be made "

(1) Excess profits credit comptited under
income credit. If the excess profits credit In
computed under section 713, the adjtistmetits
shall be as follows: I I

(A) income subject to excess profits tag,
In computing such normal-tax not income
the credit provided in section 26 (o) (relating
to income subject to the tax imposed by this
subchapter) shall not be allowed:

(B) Gains and losses from sales or CX-
changes of capital assets. There shall be ex-
cluded gains and losses from sales or ex-
changes of capital assets held for mord than
6 months.

(C) income from retirement or dilarge
,of bonds, and so forth. There shall be ex-
cluded, in the case of any taxpayer, income
derived from the retirement or discharge by
the taxpayer of any bond, debenture, note, or
certificate or other evidence of indebtedness,
if the obligation of the taxpayer has been
outstanding for more than 6 months, includ-
Ing, in case the Issuance was at a premium,
-the amount Includiblb in Income for such
year solely because of such retirement Or dis-
charge;

-,(D) Refunds and interest on Agricultural
Adjustment Act taxes. There shaU be ex-
cluded income attributable to refund of tax
paid under the Agricultural Adjustment Act
of 1933, as amended, and interest upon any
such refund:

(E) Recoveries of bad debts. There shall'
be excluded income attributable to the re-
covery of a bad debt if a deduction with ref-
erdnce to such debt was allowable from gross
Income for'any taxable year beginning prior
to January 1, 1940;

(P) Dividends received. The credit for
dividends received shall apply, without lim-
Itation, to dividends on stock 'of domestio
corporations.

(G) [Not applicable to taxable years under
these regulations -(section 206 (b) (1), ReV.
Act 1942).]

(H) Life insurance companies. In the case
of a life insurance company, there shall be
deducted from the normal tax net Income,
the excess of (1) the product of (i) the figure
determined and proclaimed under soction 203
(b)" and (ii) the excess profits net Income
computed without regard to this subpara-
graph, over (2) th0 adjustment for certain,
reserves provided in section 202 (a).

(I) Nontaxable income of certain industries
with depletabla reseurceg. In the ease of a
producer 6f minerals, or a producer of logg
or lumber from a timber block, as defined lit
section 735, there shall be excluded non-
taxable income from exempt excess output
of mines and timber blocks and nontaxable
bonus, income provided in section 736.

(J) Net operating loss deduction adfust-
ment. The net operatlng loss deduction thall
be adjusted as follows:
. (1) In computing the net operating loss for

any taxable year under section 122 (a), and
the net income for any taxable year under
section 122 (b), no deduction shall be al-
lowed for any excess profits tax Imposed by
this subehapter, and, if the exces profits
credit for such taxable year was computed
under section 714, the deduction for Interest
shall be reduced by the amount of any re-
duction under paragraph (2) (B) for such
taxable year; and

(11) In lieu of the reduction provided in
section 122 (c), such reduction shall be In
the amount by which the excess profits neb
income computed with the exceptions and
limitations specified In section 122 (d) (1),
(2), (3). and (4) and computed without
regard to subparagraph (B), without regard
to any credit for dividends received, and
without regard to any credit for interest re-
ceived provided in section 26 (a) exceeds the
excess profits net income (computed without
the net operating loss deduction).

(2) Excess profits credit computed under
invested capital credit. If the excess profit

1210
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ciedit- is :computed under section 714, the

fdjustrments shall be as follows.
-(A) Dividends' eceived.- The credit for

dividends received shall apply, without limi-
tation, to all dividends on stock of all corpo-
rations, except that no credit for dividends
received shall be allowed with respect to divi-
dends (actual or constructive) on stock of
foreign personal holding companies or divi-
dends on stock which is not a capital asset.

(B) Interest. The deduction for' interest
shall be reduced by an amount equal to 50
pas centum of so much of such interest as
represents interest on the indebtedness in-
cluded in the daily amounts of borrowed cap-

ita! (determined under section 719 (a));
(C) Tncome subject to excess-profits tax.

In 'computing such normal-tax net income
the credit provided in section 26 (e) (relating
to income subject to the tax imposed by this
subchipter) shall not be allowed:

(D) Gains and losses from sales or ex-

-changes of capital assets. There shall be ex-
cluded gains and losses from sales or ex-
changes of capital assets held for more than
6 months.
(E) Income from retirement or discharge

of bonies, and so forth.. There shall be ex-
cluded, in the case of any taxpayer, income
derived from the retirement or discharge by
the taxpayer of any bond, debenture, note,

,or- certificate or other evidence-of indebted-
ness, if the obligation of the taxpayer has

.b'en outstanding for more than 6 months,
including, in case the Issuance was at a pre-

mium, the amount includible in income for

such year solely because of such retirement
or discharge;

(F) Refunds and interest on Agricultural

Adjustment Act taxes. There shall, be ex-

cluded income attributable to refund of tax
paid under the Agricultural Adjustment Act

of 1933, as amended, and interest upon any
such refund;
. (G) interest on certain government obli-
gations. -The mormal-t x net Jncome shall be

increased by an amount eqcual to the amount
of the interest on obligations held during the

taxable year which are described in section

-22 (b) (4) any part of the interest from

Wihich is excludible from gross income or al-"

lowableas a credit against net income, if the
taxpayer has-sb elected under section 720 (d);

-and
- (H) Recoveries of bad debts. There shall

be excluded income attributable to there-

covery- of a- -bad-debt f a- deduction with
rference-to such 'debt was allowable from

,gross -income for any taiable year begin-
ning .prior to January 1, 1940.

M [Not applicable to taxabfe years under
these regulations (section 206 (b) (2), Rev.
Actl194).]

(J) In the case of a life insurance com-

pany, there shall be deducted from the nor-

mal-tax net income, 50 per centum of the
- excess of (1) the product of (I) the figure

determined and proclaimed under section
202 (b) and (ii) the excess profits net in-

come- computed without regard to this sub-
paragraph, over (2) the adjustment for cer-
tain reserves provided in section 202 (c).

(K) Nontaxable income of certain indus-
tries -with depletable resources. In the case
of a producer of minerals, or a producer of
logs -or lumber from a timber block, as de-
fined in section 735, there shall be excluded
nontaxable income from exempt excess out-
put of -mines and timber blocks and non-
taxable bonus income provided in section 735.
- (L) Net operating loss deduction adjust-
inent. The net operating loss deduction shall
be adjusted as follows:

(i) In computing the net operating loss
for any taxable year under section 122 (a),
and the net income for any taxable year
under section 122 (b), no deduction shall be
-allowed for any excess profits tax imposed by
this'subchapter, and, if the excess profits
credit for such taxable year was computed
under section 714 the deduction for interest

shall be reduced by the amount of any re-
duction under subparagraph (B) of this par-
agraph for such taxable year; and

(i) In lieu of the reduction provided in
section 122 (c), such reduction shall be in
the amount-by which the exces profits net
Income computcd with the exceptions and
limitations provided in section 122 (d) (1),
(2), (3), and (4) and computed without re-
gard to subparagraph (D), without regard
to any credit for dividends received, and
without regard to any credit for interest
received provided In section 20 (a) exceeds
the excess profits net income (computed
without the net operating lo=s deduction).

(3) Taxabley car less thor. terc month--
(A) General rule. If the taxable year Is a
period of less than twelve months the ex-
cess profits net Income for such taxable year
(referred to in this paragraph as the "short
taxable year")"Shal be placed on an annual
basis by multiplying the amount thereof by
the number of days in the twelve months
ending with the close of the short taxable
year and dividing by the number of day,
In the short taxable year. The tax shall be
such part of the tax computed on such an-
nual basis as the number of daya in the
short taxable year is of the number of days
in the twelve months ending with the clozo
of the short taxable year.

(B) Exception. If the taxpayer estab-
lishes its adjusted excess profits net income
for the period of twelve months beginning
with the first day of the short taxable year,
computed as If such twelve-month period
were a taxable year, under the law applicable
to the short taxable year. and using the
credits applicable In determining the adjusted
excess profits net income for such sbort tax-
able year, then the tax for the short taxable
year shall be reduced to an amount which
is such part of the tax computed on such
adjusted excess profits net income co estab-
lished as the excess profits net income for
the short taxable year is of the exces profits
net income for such twelve-month period.
The taxpayer (other than a taxpayer to
which the next sentence applles) shall com-
pute the tax and file it- return without the
application of this subparagraph. If, prior
to one year from the date of the beginning of
the short taxable year, the taxpayer has dis-
posed of substantially all Its ac_-ts, in lieu
of the twelve-month period provided In the
preceding provisions of this subparagraph,
the twelve-month period ending with the
close of the short taxable year shall bo uced.
For the purposes of this subparagraph, the
excess profits net income for the short taxable
year shall not be placed on an annual bast,
as provided In subparagraph (A), and the
excess profits net income for the twelve-
month period used shall in no cace be con-
sidered less than the excess profits net in-
come for the short taxable year. The bene-
fits of this subparagraph shall not be allowed
unless the taxpayer, at such time as regula-
tions prescribed hereunder rcquire, mahcs
application therefor in accordance with such
regulations, and such application, In cace the
return was filed without regard to this cub-
paragraph, shall be considered a claim for
credit or refund. The Commissioner, with
the approval of the Cccretary, shall preccribe
such regulations as he may deem necessary
for the application of this subparagraph.

§ 35.711 (a)-I Excess Profits net in-
come for the taxable Vear. Two methods
are provided for determining the excess
profits net income for the taxable year.
One- method; that -provided by section
711 (a) (1), is to be used if the excess
profits credit is.computed under section
'713, which credit is referred to in these
regulations as the income credit. The
other method, that provided by section
711 (a) (2), is to be used If the excess
profits credit Is computed under section

'714, which credit is referred to in these
regulations as the invested capital credit.
As to corporations entitled to use the
excess profits credit based on income or
the excess profits credit based on in-
vested capital, whichever credit results
In the lesser excess profits tax, and
corporations required to use the excess
profits credit based on invested capital,
see section 712. Under either method,
the excess profits net income is computed
in the same manner as the normal-tax
net income but with adjustments in cer-
tain Items of income, deductions, and
credits which otherwise would be used in
computing normal-tax net income as de-
fined in section 13 (a) (2). Adjustments
In Items of income, deductions, and
credits are to be made as provided in
section 711 (a) (1) or section '711 (a) (2),
whichever Is applicable. Adjustments
are also to be made in deductions which,
in computing normal-tax net income,
are limited by other items of deductions,
or by items of income (for example, the
deduction for capital losses under sec-
tion 117 (d) (1)), or by net income (for
example, the deduction for corporate
charitable contributions under section
23 (q)), or by the net income from
property (for example, the deduction for
discovery or percentage depletion under
section 114 (b) (2), (3), and (4)), the
limitation upon such deductions being
determined for purposes of computing
excezs profits net income with reference
to such items of income, or deductions,
or net Income, or the net income from
property as adjusted under section '711
(a) (1) or section '711 (a) (2), whichever
Is applicable. If normal-tax net income
Is first determined (except for the credit
for adjusted excess profits net income
provided in section 26 (e)), for con-
venience In computing excess profits net
income, where the limitations described
in this paragraph are not involved, the
adjustments may be made by additions
and subtractions from the amount of
such normal-tax net income, instead of
by completely recomputing normal-tax
net income.

§ 35.711 (a)-2 Excess profits net in-
come if income credit is used. If the ex-
cezs profits credit for the taxable year
Is computed under section '713, the excess
profits net income for such year is the
normal-tax net income as recomputed
after making the adjustments provided
in section 711 (a) (1).

For the purpose of making the adjust-
ment under section '711 (a) (1) (3) for
certain capital gains and losses, gains
and losses from sales or exchanges of
capital assets are determined under the
definitions and in the manner provided
under Chapter 1. In recomputing nor-
Mal-tax net income for the purpose of
determining excess profits net income for
the taxable year, capital gains and losses
from the sale or exchange of capital
assets held for more than six months
are to be excluded and the excess of
losses from sales or exchanges of capital
aszets held for ndt more than six months
over gains from the, s le or exchange
of capital assets held for not more than
six months is also to be excluded. For
example, a corporation has $-,C03 in
gains from sales of capital asets held
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for more than six months, $3,000 in gains
from sales of capital assets held not
more than six months, and $6,000 in
losses from sales of capital assets held
not more tfhan six months. The $4,000
long-term capital gains are to be ex-
cluded for excess profits tax purposes.
Accordingly, the deduction for short-
term capital losses for excess profits tax
purposes is limited to $3,000, the amount
of the short-term capital gains. Since
capital losses are allowed as a deduc-
tion only to the extent of capital gains
(section 117 (d) (1)), and since both
long-term gains and losses are excluded
for. excess profits tax purposes, short-
term losses are allowed only to the ex-
tent of the remaining short-term gains.

In making the adjustment provided in
section 711 (a) (1) (C), the term "in-
debtedness" as used therein includes ifi-
debtedness assumed by the taxpayer even
though such indebtedness is evidenced,
so far as the taxpayer is concerned,
only by a contract (which has been out-
standing for more than six months) with
the person whose liabilities have been
assumed. Also, a renewal obligation is
to be considered to be outstanding for
more than six months if the original
obligations and the renewal obligations
taken together have been outstanding
for a total of more than six months. The
term "other evidence of indebtedness"
does not include open account -book
entries.

The refunds of Agricultural Adjust-
ment Act taxds referred to in section
711 (a) (1) (D) include only those made
under Title VII of the Revenue Act of
1936 and refunds made to processors
under section 15 (a) of the Agricultural
Adjustment Act as reenacted by section
601 of the Revenue Act of 1936. •

The provisions of section 711 (a) (1)
(E), relating to recoveries of bad debts,
are not applicable in the case of a tax-
payer using the reserve method of treat-
Ing bad debts as provided in §§ 29.23 (k)-
1 and ,29.23 (k)-5 of this chapter.

Deductions which are limited by items
of income or deductions, or by the net
income or the net income from property
are to be computed upon the basis of
such Items or such net Income or net in-
come from property as adjusted under
section 711 (a) (1) in recomputing nor-
mal-tax net income for the purpose of de-
termining the amount of excess profits
net income...

Section 711 (a) (1) (J) provides for
recomputation of the net operating loss
deduction in computing excess profits
net income under the income credit. The
various steps in computing the deduction
are to be taken in the same manner and
for the same years as are provided in
section 122 and iq the regulations there-
under, except as prescribed In the-rules
set forth insection'711 (a) (1) (J).-- The
exceptions prescribed by section 711 (a)
(1) (J) require that in the computation
of the net operating loss for any taxable
year under section 122 (a) and in the
computation of the net income for any
taxable year under section 122 (b) no
deduction shall be allowed for any excess
profits tax and, if the excess profts credit
was computed under the Invested capital
method for the taxable yeai in which the

loss was sustained or the net income
arose, the deduction for interest for such
taxable year shall be reduced by amount
of any reduction for such taxable year
prescribed under section 711 (a) (2): (B).
Furthern.re, in lieu of the reduction pre-
scribed in section 122 (c) for converting
the aggregate of the net operating loss
carry-overs and carry-backs to the tax-
able year into the net operating loss de-
duction, the reduction for such purpose
shall be the amount by which the excess
profits net income for the taxable year
in which the deduction is allowable, com-
puted with the exceptions and limita-
tions specified in section 122 (d) (1), (2),
(3), and (4) and computed without re-
gard to section 711 (a) ('1) (B) (exclud-
ing long-term capital gains and losses),
without regard to any credit fbr dividends
received, and without regard to any
credit for interest received provided in
section 26 (a) exceeds the excess profits
net income for such taxable year (com-
puted without any net operating loss de-

duction). The net operating loss dedtlc-
tion so computed with the adjustrhents
prescribed by section 711 (a) (1) (J) Is
deducted In computing normal-tax not
income to determine excess profits net
income, in lieu of the net operating loss
deduction otherwise prescribed In sec-
tions 23 (s) and 122,

-The computation of net operating loss,
net operating loss carry-back and carry-
over, and the net operating loss deduc-
tion for purposes of excess profits net
income is Illustrated by the following
example:

Example. The X Corporation makes its In-
come tax returns on a calendar year basis
and under the accrual method of accounting.
Its only net operating loss for the years 1039-
1046, Inclusive, occurs In 1044. Under section
122 (b), the net operating loss for 1944 first
Is to be carried back to 1042 and the balance
of such carry-back, If any, computed as pro-
vided In sectlons 122 (b), and 711 (a) (1) (J)
(1) is to be carried back to 1943. For 1042,
1943,'and 1044, the facts with respect to the
X Corporatlon'os are follows:

1942 1913 10-14

(a) Tax exempt interest from State bonds ............................. $1,000 1,000 $1,000
(b) Dividends received ........ -....-.------............................. 10, 00 10,000 i, 000
(c) Long-term capital gain -----------.-------------- ----------- 0 3,000.......... I .
(d) Interest from United States obligations -------------------------------- 2000 2,000 2, 00
(1) Other items of gross income -------------------------------------------- 2000 00, 000 20, 090(
(0) Total taxable gross income (sum of Items (b), (c), (d), and (e)) ........... 214:,00 315,000 32,00(g) Deductions (other thdn net operating loss deduction; no capital losses) ._. 154, 00 177,000 11,0 009
(h) Net income or (loss) ................................................ - 0.0 0 1 o000 (3, 000)
(I) Credit for interest from United States obligations ---------------------- 2,000 2,000 2, 0A
(j) Adjusted net income -------------------------------------- 00...... . s, 0 13, 000 (8, 0)
(k) Credit for dividends received (85 percent of amount in Item (b) but not

more than 85 percent of adjusted net Income) --------------------.....------- 8,00 ,0 too ...........
(1) Normai-tax net income (computed without net operating loss Zleduction

and-without credit for Income subject to excess profits tax) ---------------- 49, 127, 0O (01,000)

In order to determine the net operating loss vided In sectlon 711 (a) (1) (J) (it). Thin re-
for 1944 there nust be added to the total duction Is the excess of the amount of excess
grosg taxable income of $32,000, the $1,000 of profits net Income for 1942 with- certain ad-
tax exempt Interest, as provided In section justments provided In section 711 (a) (1)
122 (d) (2). Accordingly the net operating (J) (it) over the amount of excess pilts
loss for 1944 is $82,000, the excess of $115,000 net income for 1942 (computed without the
(item (g)) over $83,000 (the sUm of item net operating loss deduction). Tho amount
(f), $32,000, and item (a), $1,000). The net of excess profits net income for 1042 com-
operating loss deduction for 1942 Is the puted without the net operating loss decluc-
amoifnt of this carryback, reduced as pro- tion Is $45,500, computed as follows:

Normal-tax net income for 1942, as previously determined ------------------------- $40, 800
Less:

Long-term capital gain ------------------------------------------------- $2, 600
Credit for balance of dividends received ----- --------------------- - 1. n

4,000

Excess profits net income (computed without net operating loss deduction) -------- 4,00

The amount of excess profits net income con-
puted with the adjustment provided in sec-
tion" 711 (a) (1) (J) (II) from which the
$45,500 is to be deducted Is $61,000, computed
as follows:

Excess profits net income (computed
without net operating loss deduc-
tion in accordance with section
122 (d) (3) - ---- $45,500

Plus:
Tax exempt interest ------------- 1,000
Long-term capital gain ----------- 2,500
Amount of credit for dividends re-

ceived - ----------------- 10, 000
Amount of credit for interest re-

ceived--.---------------------- 2, 000

Total - 61,000
Since $61,000 exceeds $45,500 by $15,500, the
net operating loss c&ry-back of $82,000 to
1942 is td be reduced by $15,500, leaving d net
operating loss deduction of $66,500 :or the
purpose of determining excess profits net In-
come for 1942.

In this examplp, the not operating loss
carry-back from 1944 to 1943 is the excess of
thb carry-back, $82,000, over the not income
for 1942 computed under sections 122 (b) (1)
and "711 (a) (1) (J) (1) as follows:

Net Income for 1942, as previously
determined ----------------..... 060, 000

Plus:
Tax exempt Interest ------------- 1,000

Total --------------------- 01,000

It will be notedthat the exces profits tax
for 1942 Is not allowed under section 711 (a)
(1) (J) (i) as a deduction in computing the
above amount ($61,000) although It is al-
lowed for Income tax purposes as a deduc-
tion In computing net operating loss, as pro-
vided in section 122 (d) (6). The hot oper-
ating loss carry-back to 1943 for purposes of
excess profits tax therefore Is $21,000 (the ex-
cess of $82,000 over $61,000). The not oper-
ating loss deduction for 1943 for purposes of
excess ,profits net income for 1043 Is the
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vlously computed for 1942. That Is, the ex-
cess profits net income for 1943, computed
without net operating lc=s deduction, is 0123,-
000, computed as follows:

Normal-tax net income, as previously determined..-------------- 012, 500
Less:

Long-term capital gain ..------------------------------------------- 3. 000

Credit for balance of dividends received ..--------------------------.-- 1, 500
4. C00

Excess profits net income (computed without net operating loss deduction)- . 123, 000

The amount which Is in excess of this amount
of $123,000 is $139,000, computed with the ad-
justments provided in section 711 (a) (1) (J)
(ii) as follows:

Excess profits net income (computed
without net operating loss deduc-
tion in accordance with section
122 (d) (3)) -------- ...-------- $123, 000

Plus:
Tax-exempt interest ------------- 1,000
Long-term capital gain ..---------- 3,000
Amount of credit for dividends re-'

ceive'. .---------------------- 10,000
Amount of credit for interest re-

ceived--------- ---- 2, 000

Total ------------.... . -- 139,000

The excess of $139,000 over $123,000 is $16,000.
Since the net operating loss carry-back to
1943 ($21,000) must be reduced by this
amount $16,000) in determining the deduc-
tion for 1943, the net operating loss deduc-
tion allowable for the purpose of determin-
ing excess profils net income for 1943 is
$5,000.

In this example, no net operating loss
carry-over from 1944 is allowable to 1945 or
1946. The net operating loss for 1944, $82,-
000, does not exceed the sum of the net in-
come for 1942 and 1943 when the net income
for 1942 and 1943 is computed under section
122 -(b) (2) and section 711 (a) (1) (J) (i).
The net income for 1942 as previously deter-
mined under such sections is $61,000. The
net income for 1943 computed under such
sections is $139,000 computed as follows:

Net income for 1943 as previously
determined --------------- $138,000

Plus:
Tax exempt interest ------------- 1,000

Total ---------------------- 139.000

For a deduction from normal-tax net in-
come in the case of life insurance companies
for the burpose of determining excess profits
net income, see section 711 (a) (1) (H).
For exclusion of nontaxable income from ex-
empt excess output of mines and timber
-blocks and nontaxable bonus income pro-
viled In section 735 in the case of a pro-
ducer of minerals, or a producer of logs or
lumber from a timber block, as defined In
section 735, see section 711 (a) (1) (I).

The computation of the excess profits
net income in cases where the income
credit is used may be illustrated by the
following example:

Example. The facts with respect to the X
Corporation for the calendar year 1942 are
as follows:

(1) The normal-tax net income of the cor-
poration, computed without regard to the
credit provided In section 2G (e) for Income
subject to the excezz profits tax, is W00,000.

(2) The corporation has gains of $100.000
and losses of $75,000 from mlca. and exchanges
of capital assets held for more than dx
months. It has no gains or losses from
sales or exchanges of capital a=ets held for
not more than six months.

(3) On January 1. 1932, the corporation
Issued at a premium of C40,000 bonds with
a total face value of $0,000, maturing De-
cember 31, 1951. On January 1, 1942, the
corporation purchases one-half of the amount
of the bonds for $390,000. For the years 1932
to 1941, inclusive, It had returned 610.000
as income with respect to the premium
on the bonds it so purchased. The corpora-
tion did not comply with the provisions of
section 22 (b) (9) for excluding from gros
income the income from the retirement of Its
bonds.

(4) The corporation derives income In the
amount of 400 attributable to refund of tax
paid under the Agricultural Adjustment Act
of 1933. as amended, and Interest upon auch
refund.

(5) For the calendar year 1935, the cor-
poration deducted 010,000 as a bad debt.
The deduction of all bad debts for the calen-
dar year 1935 resulted in a reduction of its
tax for that year. During the calendar year
1942, it recovers $5,000 with respLct to such
debt.

(6) The corporation recelveS as dividends:
$100,000 of the clas with repect to which a
credit is allowed by section 20 (b). $20,000
from a China Trade Act corporation, and 620,-
000 from foreign corporation which Is not
a foreign personal holding company.

If the income credit is used, the exccs
profits net income of the corporation for the
calendar year 1942 Is $314,C00, computed as
follows:

Normal-tax net'income (computed without regard to the credit provided by Ceclon
1 26 (e) for income subject to the excess profits tax) -- ----..........---------- $40. 000
Plus:

Losses from the sale or exchange of capital assets held for more than six mouths.. 75, 000
475, G0

Less:
Gains from the sale or exchange of capital assets held for more than

six months ----------------.-...............---------- -......
Income from retirement of bonds ----------------------------
Income from refunds of Agricultural Adjustment Act taxes and interest

thereon ..--------------------------------------- ---------------

0100,000
2D0, 000

400

Income from rejovery of bad debts ......--------------------- . 5, 000
" Additional dividends received credit (100 per cent of total dividends of

$120,000 received from domestic corporations including the China Trade,
Act Corporations, less credit of $85,000 already allowed by section 26 (b)
for dividends received, or $120,000 minus $85,000 -- 35,000

-0 - _ 1, 400

Excess profits net income -------------------------------------------------- -- 14, 00

amount of $21,000 reduced as provided in sec-
tion 711 (a) (1) (J) (ii). The amount of
this reduction is computed in the same man-
nei as the corresponding reduction was pre-

It I, to be ob:srved that no adjUStment
under cection 711 (a) (1) (P) Is required to
b3 made for the 02,C000 dlvldsn-ds recelved
from the foreign corporation.

§ 35.711 (a)-3 Excess profits net in-
come if inrested capitaZ credit is used.
If the excess profits credit for the tax-
able year Is computed under section 714,
then the excess profits net income for
such year Is the normal-tax net income
recomputed with the adjustments pro-
vided in section 711 (a) (2). Under sec-
tion 711 (a) (2) (A), there must be elim-
inated In computing normal-tax net in-
come the credit allowed under Chapter 1
for dividends received on stock which is
not a capital asset as defined in section
117, such as stock held primarily for sale
to customers by a dealer in securities.
Otherwise the adjustments are the same
as the adjustments provided in section
711 (a) (1) except that the following ad-
ditional adjustments are required to be
made:

(a) There shall be added to the nor-
mal-tax net income:

(1) A l amount equal to 50 percent of
the deduction for interest on the indebt-
edness included in the daily amounts of
borrowed capital (determined under sec-
tion 719 (a)); and

(2) An amount equal to the amount
of interest on obligations held during the
txble year which are described in sec-
tion 22 Mb) (4), any part of the interest
from which is excludible from gross in-
come or allowable as a credit against net
income, if the corporation has elected
under section 720 d) to treat such inter-
est as taxable for excess profits tax pur-
poses. As used in paragraph (2), the
term "interest" includes, n the case of
oblgationsvIssued at a discount, so much
of such discount as (for purposes of de-
termining gain or loss upon sale or other
disposition) Is treated as interest in the
hands of the taxpayer for the taxable
year. If a taxpayer in its return has
made the election under section 720 (d),
the amount of interest on obligations
held during the taxable year which are
described in section 22 Wb) (4) shall be
reduced by the amount, If any, of the
amortizable bond premium under section
125 attributable to such obligations, and
only the amount of interest so reduced
shall be added to normal-tax net income.

(b) There shall be subtracted from
the normal-tax net income the amount
of dividends received from foreign cor-
porations on stock which is a capital
asset, except dividends (actual or con-
structive) on stock of foreign personal-
holding companies.

The computation of the excess profits
net income in cases where the invested
capital credit is used may be Illustrated
by the following example:

Examp!e. The facts prezent in the example
in § 35.711 (a)-2 with respect to the X Cor-
poration are also prezert with respect to the
Y Corporation, and in addition the follow-
ing facts are present with respect to the
latter corporation:

(a) During the calendar year 1942 thecor-
poration pays Interest amounting to S.3,C00
on the bonds referred to In (3) of that
example.

(b) Throughout the entire calendar year
1942 the corporation owns $100.000 of Treaz-
ury bonds 1944-54 and $100,000 of bonds is-
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sued by a State. Neither the Treasury bonds
nor the State bonds were purchased at a
premium. It derives income for the year
1942 from interest on such bonds amounting
to $6,000. The corporation elects under sec-
tion 720 (d) to increase its normal-tax net
income for excess profits tax purposes for
the year 1942 by an amount equal to the
amount of interest on all obligations held

iduring that year which are describ
tion 22 (b) (4).

(c) The corporation held as a ca
the stock on which the divide
received.

If the invested capital credit is
excess profits net-income of the cc
for the calendar year 1942 is 6324
puted as follows:

Normal-tax net income (computed without regard to the credit provided by section
26 (e) for income subject to the excess profits tax) --------------------------

Plus:
Losses from the sale or exchange of capital assets held for more than

six months ------------------------------------------------------- $75, 000
50 per cent of interest on indebtedness included in borrowed capital-..... 24, 000
Interest on Government and Stafe obligations ------------------------- 6, 000

Less:
Gains from the sale or exchange of capital assets held for more than

six months -------------------------------------------------------- 100, O00
Income from retirement of bonds ------------------------------------- 20, 0O0
Income from refunds of Agricultural Adjustment Act taxes and Interest

thereon-------------------- ----------------------- 400
Income from recovery of bad debts --------------------------------- 5, 000
Additional dividends received credit ($140,000 dividends received from

both domestic and foreign corporations less credit of $85,000 already
allowed by section 26 (b) for dividends received) ------------------- 55, 000

Excess profits net income under section 711 (a) -(2) ------------------------------

§ 35.711 (a)-4 Tax for period of less
than 12 moftths-.(a) Methods of com-
puting tax for short taxable year; allow-
ance. Section 711 (a) (3) provides rules,
under a general rule and under an ex-
ception to such rule, which are applicable
to short excess profits tax taxable years
for the purpose of determining 12
months' experience and computing the
tax for such years. A short taxable
year- is any taxable period of less than
12 months. If the period from the date
of incorporation of a corporation to the
end of its first accounting period, or the
period from the. beginning of its last
accounting period to the date it ceases-
operations and is dissolved, retaining no
assets, is a period of less than 12 months,
such period is a short taxable year. In
every case of a short taxable year,
whether of atype resulting from. a*
change ofaccounting period or of a type
described in the preceding sentence, the
excess profits net income for a period of
12 months used for the purpose of com-
puting the tax under this section shall
be used'for all other purposes under this
subchapter (except as otherwise ex-
pressly provided) as the excess profits
net income of the taxpayer for the short
taxable year. The tax imposed by sec-
tion 710 (a) (1) (A) for the short tax-
able year shall be computed under para-
graph (b) of- this section, except as
otherwise provided in paragraph (c) of
this section. The tax under section 710
(a) (1) (B) for a taxable year of less
than 12 months is determined on the
basis of the actual normal tax and surtax
for the taxable year and on the basis of
the corporation surtax net income com-
puted for the period for which return was
made without placing the net'income on
an annual basis and computed without
regard to the credit provided in section
26 (e) for income subject to excess profits
tax.

(b) General rule. Section 71
(A) provides that the excess pr
income for a short taxable year
placed on an annual basis by mi
the amount thereof by the nu
days in the 12 mbnths ending
close of the short taxable year a
ing by the number of days in I
taxable year. A tentative tax s.
be computed as though the exce
net income were the amount
tained under the preceding
The actual tax for the short tax
shallbe an amount which bears
ratio to such tentative tax as the
of days in the short taxable ye
to the total number of days I
months ending with the close of
able year.

(c) Exception; tax for short p
termined by actual 12-monthi
excess profits net income. If

.payer applies to the Commission
manner provided in paragrap)
this section to have its tax c
under the provisions of section
(3) (B), and if the taxpayer es
the amount of its adjusted exce.
net income, computed for the I
period hereinafter described ai

-the rules hereinafter prescrib
section 711 (a) (3) (B) provides
tax for -the short taxable year
reduced to an amount which Is s
of the tax computed on the bas
adjusted excess profits net inco
the taxpayer has established
12-month period-as the ex'ces
net income for the short taxabl
of the excess profits net income
12-month period. If such amou
ever, is greater than the tax c
under paragraph (b) of this see
tax for the shorl taxable year is
computed under paragraph (b).
month period., referred to abov
12-month period beginning with

ed in see- day of the short taxable year, except that
if the taxpayer has disposed of Substan-pital asset tially all its assets prior to the end of '

nds wer~e such 12-month period, then it is the 12-

used, the month period ending with the last day of
orporation the short taxable year. If a corporation
,600, corn- ceases business and distributes so much

of the assets used in its business that it
cannot resume its customary operations
with the remaining assets, it has disposed

_ $40o, ooo of substantially all of its assets.
In computing the tax under section

711 -(a) (3) (B), the excess profits net
income for the short taxable year is not
placed on an annual basis as provided in
section 711 (a) (3) (A). The adjusted

105,000 excess profits net income for the 12-
month period is computed under the

505, 000 same provisions of law as are applicable
to the short taxable year, with the use
of the credits applicable in determining
the adjisted excess profits net income for
such short taxable year (as if this section
were-not applicable), and is computed as
if the 12-month period were an actual
accounting period of the taxpayer. All
items which fall in such 12-month
period must be included even if they are

180,400 extraordinary in amount or of an un-
usual nature. The adjustments provided

- 324,600 in, section 711 (a) (1) and (2) under the
Jaw applicable to such short taxable year

1 (a) (3) shall be made upon the basis of the
refits net normal-tax net income for such 12-
shall be month period. The apportionment of

ultiplying items to such 12-month period shall be
imber of made in accordance with the method and
with the principles applicable under § 29.47-2 (b)
nd divid- of this chapter. The excess profits net
the short income for the 12-month period used
hall then shall in no case be considered less than
ss profits the actual excess profits net income for
so ascer- the short taxable year.
sentence. (d) Application to compute tax under
able year section 711 (a) (3) (W). A taxpayer de-
the same siring the benefit of section 711 (a) (3)
e number (B) must file an application therefor.
ear bears If at the time the return for the short
n the 12" taxable year is filed the taxpayer is able
the tax- to determine that the 12-month period

ending with the close of the short tax-
eriod de- able year will be used in the computa-
adjusted tions under section 711 (a) (3) (B),
the tax- then the tax on the return for the short
er in the taxable year may be determined under
W (d) of the provisions of section 711 (a) (3) (B).

omputed In such a case, tn excess profits tax ro-
711 (a) turn form covering the 12-month period

tablishes shall be attached to the return as a part
ss profits thereof, and the return will then be
.2-month considered the application for the beoe-
id under fits of section 711 (a) (3) (B) required
ed, then by that section. In all other cases, the
that the taxpayer shall file its return and com-
shall be pute its tax as provided in paragraph
uch part - (b) of this section, and the application
is of the for the' benefit of section 711 (a) (3)
ne which (B) shall be made in the form of a claim
for such- for credit or refund if the tax computed

profits under section 711 (a) (3) (A) has been
e year is paid, or, if the tax computed under sec-
for such tion 711 (a) (3) (A) has not been paid,
nt, how- the application shall consist of a notice
omputed to the Commissioner 'setting forth the
:tion, the facts involved together with an excess
s the tax profits tax return form covering the 12-
The 12- month period used. The claim or other

'e is the application for the benefit of section 711
* thefirst '(a) (3) (B) shall set forth the corn-
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putation of the adjusted excess profits
net income and the tax thereon for the
12-month period and, if credit or refund

-is sought for taxes paid before the ap-
plication for the benefit of section 711
(a) (3) (B) is filed, the claim- must be
filed not later than June 15, 1943, or the
time prescribed for filing the return for
the first taxable year (or for the period

-which would be its taxable year if it
continued in existence) ending with or
after the twelfth month after the be-

- ginning of the short taxable year, which-
ever date is later. For example, the tax-
payer changes its accounting period from.
the calendar year basis to the fiscal year
basis ending September 30, and files a
return for the period from January 1,
1942, to September 30, 1942. At the
time it files its return, it pays the tax
computed thereon under the provisions
of section 711 (a) (3) (A). Its claim
for credit or refund of the overpayment
which would result from the applica-
tion of section 711 (a) (3) (B) must
be filed not later than the time pre-

* scribed for filing its return for the first
taxable year which ends on or after the
-last day of December,*1942, the twelfth
month after the beginning of the short
taxable year. In this case, the taxpayer
must file its claim for qredit or refund
not later than December 15, 1943, the
time prescribed for filing the return for
its fiscal year ending September 30, 1943.
However, if it obtains an extension of
time for filing the return for such fiscal
year, it may file its claim during the
perio-dof such extension. If the Com-
missioner determines that the taxpayer
has established the amount of the ad-
justed excess profits net income for the
12-month period, any excess of the tax
paid for the short taxable year over the

-tax computed under section 711 (a) (3)
(B) 'will be credited, or refunded to the
taxpayer in the same manner as in the
case of any other overpayment. An ap-
plication for the benefit of section 711
(a) (3) (B), other than a claim for credit
or refund, made in any case in which
the tax liability computed under section
71L (a) (3) (A) has not been paid, may
be filed at any time before the tax lia-
bility for the taxable year is finally de-
termined. Such application does not

- constitute a claim for credit, refund, or
abatement. If credit or refund is sought
for taxes paid after such application is
filed, a claim therefor on Form 843 should
be filed after such payment and within
the period prescribed in section 322.

[Sxc. 711. ExcEs PRoFrTs xr nTcoar
-

(Added by see. 201, Second Rev. Act 1940;
amended by sees. 3 and 12 (b), Excess Profits
Tax Amendments 1941, by sec. 202 (c) and
(d). Rev. Act 1941, and by sees. 205 (b) and
(c), 206, 207, 208, 209- (a) and (b), 210, 211,
and 213, Rev. Act 1942).]

(b) Taxable years in base period-(l) Gen-
eral rule and ddijustments. The excess profits
net income for any taxable year subject to
the Revenue Act of 1936 shall be the normal-
tax net income, as defined in section 13 (a) ol
such Act; and for any other taxable yeas
beginning after December 31, 1937, an be-
fore January 1, 1940, shall be the speclal-clam
net- income, as defined in- section 14 (a) o1
the applicable revenue law. In either case

No. 23----

the following adjustments shall b3 made (for
additional adjustments in casa of certain re-
organizations, see cection 742 (c)):

(A) [Not applicable to taxable years un-
der these regulations (cection 202 (c) (2),
Rev. Act 1941).]

(B) Gains and losses from sales or cz-
changes of capital assets. There shall be
excluded gains and loses from sales or ex-
changes of capital asssets held for more than
6 months.

(C) Income from retirement or discharge
of bonds, and so forth. There shall be ex-
clfded n the case of any taxpayer. income
derived from the retirement or discharge by
the taxpayer of any bond, debenture, note,
or certificate or other evidence of indebtcd-
ness, If the obligation of the taxpayer has
bWen outstanding for more than 6 months,
including, in case the Issuance was at a pre-
mium, the amount includible in income for
such year solely because of such retirement
or discharge;

(D) Deductions on account of retirement
or discharge of bonds, and so forth. If dur-
Ing the taxable year the taxpayer retires or
discharges any bond, debenture, note, or cer-
tificate or other evidence of ndebtedne. if
the obligation of the taxpayer has be~n out-
standing for more than eighteen months.flhe
following deductions for such taxable year
shall not be allowed:

(i) The deduction allowable under csctlon
23 (a) for expenses paid or Incurmll In con-
nection with such retirement or discharge:

(11) The deduction for lo=e allowable by
reason of such retirement or discharge; and

(iII) In case the "suance was at a discount,
the amount deductible for such year solely
because of such retirement or discharge:

(E) Casualty, demolition, and similar
losses. Deductions under section 23 (f) for
losses arising from fires. rtorms, sipwrec1,
or other casualty, or from theft, or arlslng
from the demolition, abandonment, or loss
of useful value of property, not compensated
for by insurance or otherwise, shall not be
allowed;

(F) Repayment of processing tax to rend-
ees. The deduction under sectIon 23 (a),
for any taxable Near, for expenses hall be
decreased by an amount which bears the
same ratio to the amount deductible on
account of any repayment or credit by the
corporation to its vendee of any amount
attributable to any tax inder the Agricultural
Adjustment Act of 1933, a amended, a the
excess of the aggregate of the amounts co
deductible in the base perlod over the aggre-
gate of the amounts attributable to taxes
under such Act collected from Its vendees
which were includible in the corporation's
gross income in the baze period and which
were not paid, bears to the aggrezate of the
amounts so deductible In the base period;

(G) Dividends receired. The credit for
dividends received shall apply, without
limitation, to dividends on stack of domestic
corporations;

(H) Payment of nudgments, and co forth.
Deductions attributable to any claim, award,
judgment, or decree ngatzkit the taxpayer,
or interest on any of the foregoing, if ab-
normal for the taxpayer, shall not be allowed.
and if normal for the taxpayer, but in ex-
cess of 125 per centum of the average
amount of such deductions in the four pre-
vious taxable years, shall be disallowed in an
amount equal to such exces;

(I) Intangible drilling and derclopment
costs. Deductions attributable to intangible
drilling and development costs paid or In-
curred In -or for the drilling of w ells or the
preparation of wells for the production of

* oil or gas, and for development costs in the
case of mines, if abnormal for the taxpayer,
shall not be allowed, and if normal for the
taxpayer, but in excess of 125 per centum
of the average amount of such deductons
in the four previous taxable years, shal be

dislowed in an amount equal to such ex-
cess; and

(J) Abnormal deduction,. Under regala-
tiona prescribcd by the Commissoner. with
the approval of the Secretary, for the de-
termination, for the purpozes of this sub-
paragraph, of the classlication of deduc-
tion- I

(1) Deductions of any claz-z shall not be
allowed if deductions of such class were
abnormal for the taxpayer. and

(i) If the class of deductions was normal
for the taxpayer, but the deductions of such
clas were In excess of 125 per centun of the
average amount of deductions of su-h class
for the four previous taxable years, they shall
be disallowed in an amount equal to such
excess.

(K) Rules for application of subraragrap~ts
(H), (1), and (3). For the purposes of sub-
paragraphs (H), (I). and (J)-

(i) If the taxpayer was not in existence
for four previous taxable years, then such
averaGe amount specifled In such subpar--
graphs shall be determined for the previous
taxable years it was in exitence and the suc-
ceeding tamble years which begin before the
beginning of the taxpayer's second taxable
year under this subchapter. If the numb-r
of such succeeding years I- greater than the
number necessary to obtain an aggregate of
four taxable years there shall be omitted so
many of such succeeding years, beginning
with the last, as are necessary to reduce the
aggregate to four.
(11) Deductions shall not be dlisalowed

under such subparagrsphs unless the tax-
payer e:tabllzhes that the abncrmallity or
excess is not a consequence of an ncreasa in
the gross income of the taxpayer n its base
period or a decrease in the amount of same
other deduction in its base period, and Is not
a conz:quence of a change at any time in the
type . manner of operation, size, or condition
of the business engaged in by the taxpayer.

(ill) The amount of deductions of any
cle-- to be dllo7wed under such subaJra-
graphs with rezpect to any taxable year shal
not exceed the amount by rhich the de-
ductions of such clas for such taxable year
exeed, the dedu4ions of such class for the
taxable year for which the tax under this
subchapter Is being computed.

(2) Capital gains and lo:es. For the pur-
pose of this subsection the normal-tax net
Income and the spacial-cas- net income
referred to in paragraph (1) shall be com-
puted as if scction 23 (g) (2), section 23 (k)
(2). and section 117 were part of the revenue
law applicable to the taxable year the excezs
profits net income of which is being com-
puted, with the exception that the capital
1=-s carry-over provld.d in subsection (e) (1)
of cctlon 117 shall be applicable to net
capital lo=es for taxable years beginning
after December 31, 1934. Such exception
shall not apply for the purposes of com-
puting the tax under thL subchapter for any
taxable year beginning before January 1,
1943.

§ 35.711 (b)-I Computation of excess
prollts net income for taxable years in
base period. If the excess profits credit
for the taxable year is computed under
section 713, it Is necessary to compute
the excess profits net income for each
taxable year of the base period. The
taxable years in the base period are
those beginning after Dacember 31, 1935,
and before January 1, 1940. For a tax-
able year beginning after Dacember 31,
1935, and before January 1, 1933, the
starting point in the determination of
the excess profits net income s the
normnl-tax net income, as defined in
section 13 (a) of the Revenue Act of
1936. For a taxable year beginning after
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December 31, 1937, the starting point is
the special-class net -income, as defined
In section 14 (a) of the Revenue Act of
1938 and the Internal Revenue Code.

The normal-tax net income or the
special-class net income, as the case may
be, is to be adjusted first as required by
section 711 (b) (2) and then as required
by section 711 (b) (1).

The adjustments required by sections
711 (b) (2) and 711 (b) (1) (B) may be
illustrated by the following example:

Example. The normal tax net income of
the X Corporation for the calendar year 1936
Is $50,000 and its special class net income for
the calendar year 1939 is $200,000. InDe-
comber, 1935, the corporation purchased
shares of the stock and bonds of other corpo-
rations for a total purchase price of $25,000.
The corporations were never Included in a
consolidated return. Such shares of stock
and bonds were capital assets. They became
worthless in 1936 and the bonds were charged
off during that year. For 1936, the corpo-
ration had losses described In section 117 (j)
(relating to gains anc losses from -the sale,
exchange, or involuntary conversion of cer-
tain property described in that section)
which exceeded its gains described in that
section by $5,000. All of such gains and

losses was derived from the sale
of a character subject to the a]
depreciation provided in section
1939, all gains and losses describe
117 (j) were again derived from
property of a character subject te
ance for depreciation provided
23 (1), and such gains exceeded
by $3,000. In-addition to the fore
and losses, the corporation had
losses as follows:

Gains from the sale or exchange of capl-
tal assets held for not more than 6
months .............................

Lossesfrom the sale or exchange of capi-
tal assets held for not more than 6
months (disregarding any arry-over).

Gains from the sale or exchange of capi-
tal asetsheld formorethan 6months..

Losses from the sale or exchange of capi-
tal assets held for more than 6 months.

For the pilrpose of computin
come credit applicable to the e:
its tax taxable year of the c
beginning January 1, 1942, t
ments required in computing
profits net income of the corpo
1936 and 1939 are as follows:

1936
Normal-tax net income --------------------------------------------------------
Adjustment under section- 711 (b) (2) :

Add: Deductions for loss on worthless stock and bonds ($25,000) and for capito
net loss ($2,000) ($25,000 plus $2,000 or $27,000)------------------------

Subtract: Excess of losses described in section 117 (j) over gains described in tha
section -------------- z ------------------ 7 .........................

Normal-tax net income adjusted as required by section 711 (b) (2) -----------------
(No adjustment is required under section 711 (b) (1) (B) since losses from

the sale or exchange of capital assets held for more than six months ex-
ceed gains from the sale or exchange of such assets, determined as
follows:

Losses from the sale or exchange of capital assets held for more than
6 months ($25,000 wlth respect to theworthless stock and bonds and
$30,000 with respect to other-long-term capital losses) ----------- 55,00

Gains flom the sale or exchange of capital assets held for more than
6 nIohs---------------- ------------------------------- 10,00

Net long-ternS capital losses --------------------------------------- 45,00
The adjustments under section 711 (b) (2) In effect excluder such gains

and losses from gross income by allowing-the deduction of the losses only
to the extent of the gains included in gross income.)

Normal-tax net Jncome adjusted as required by section 711 (b) (2) and sec-
tion 711 (b)-1 (1) (B) 1- - - - - - - - - - - - - - - - -- 7: ...... _ --- * ......

1939
Special class net income -------------------------------------------------------

(No adjustment required under section 711 (b) (2).)
Adjustments under section 711 (b) (1) (B) :

Gains from the sale or exchange of capital assets held for more than 6
months ($3,000 with respect to the excess of gains from the sale of depre-
ciable property over the losses therefrom and $25,000 with respect to
other long-term capital gains)._. . . . . . ..----------------------------- $28, 00

Losses from the sale or exchange of capital assets held for more than 6
m on hs - ter-------- -c i ---........................................

Deduct net long-term, capital gain__---.......---...........--_.---. --------

1,00

Special class net-income adjusted as requied by sections 711 (b) (2) and 1
7ll. (b) (1) .(B ) -- -- -- -- -- -- _---------------------... ....... -_-... ..... -_-.... ......

ISince losses from the sale or exchange of capital assets held for not more than
exceed the gains from such sales'or exchanges, such gains and lo~ses do not ente
adjustment except insofar as they are reflebted in the $2,000 deduction for net cap
allowed in computing normal tax net Income, which Is disallowed under section '7

of property The following rules apply to the use of
lowance for capital loss carry-overs to base period23 (1). :For
3In section years when computing the Income credit

the sale of applicable to the excess profits tax tax-
o the allow- able years Indicated below:
in section (a) If the excess profits tax taxable
such losses year begins In '1942, tl~e net short-term

egoing gains capital loss carry-over provided in sec-
gains and tion 117 (e), prior to its amendment by

the Revenue Act of 1942, shall be appli.
cable to net short-term capital losses for

193 1939 taxable years beginning after December.
- - 31, 1934, and for the purpose of deter-

mining such carry-over capital gains
$1% 000 None and losses shall be determined as if the

I provisions of section 23 (g) (2) and ()
(2) and section 117 of the Code (other20,00 None than section 117 (e)), as amended by

10, 090 $25, 0o the Revenue Act of 1942 were applicable
30,000 1,000 to all of such years. (See Regulations

- 103 and Part 29 of this chapter.)
g the in- (b) If the excess profits tax taxablexcess prof- year begins on or after January 1, 1943,
oeprtion the capital loss carry-over provided in
orporatiot section 117 (e) (1), as amended by the
e adjust- Revenue Act of 1942, shall be applicable

the excess to net capital losses for taxable years be-
ration for ginning after December 31, 1934, and for

thie purpose of determining such carry-
over capital gains and losses shall be de-
termined as If the provisions of section
23 (g) (2) and (k) (2) and section 117
of the Code, as amended by the Revenue

$50, 000 Act of 1942, were applicable to all of such
years. (See Part 29 of this chapter.)al Section 117 (e) (2), as added by tile

27,000 Revenue Act of 1942, has no application

77-000 for the 'Purposes of computing capital
loss carry-overs to base period years.

Lt No adjustment on account of Income
6 5,000 tax for any base period year shall be
, o made in computing the excess profits tax" 72,000 for the taxable year.

For the purpose of the adjustment un-
der section 711 (b) (1) (C), the applica-
ble number of months beyond which the
obligation of the taxpayer faust have
been outstanding is six months. -The ap-

o plicable number of months beyond which
the obligation of the taxpayer must have

o been outstanding for the purpose of the
- adjustment under section 711 (b) (1)

o (D) is 18 months.
.. In making the adjustments provided
in section 711 (b) (1) (D), the deduction
allowable for any premium p0aid on bonds
when called for redemption, shall be dis-

._ 72,000o allowed, but the deduction allowable for
any discount amortized up to the date of
retirement or discharge shall not be dis-

- 200, 000 allowed. Expenses Incurred In issuing
bonds which are amortized shall be
treated In the same manner as discounts.
The adjustments required by section 711
(b) (1) (D) may be illustrated by.tho

0 following example:
Example., The normal-tax net income Of

0 the M Corporation for the calendar year 1930
is $75,000. On January 1, 1935, the corpora-
tion Issued 1,200 non-serlal, bonds with a.

- 27,000 total face value of $120,000 at a discount of
$14,400, maturing on December 31, 1954, 'On
August 1, 1936, the corporation purchased

- 173, 009 one-sixth of the amount of the bonds fot
$19,000, The deiduction allowable under stc-

six months tion 23 (a) of the Revenue Act of 1030 for
r into e expenses paid In connection with such pur-r it osss chase amounted to $1,00. The adjustments
ital losses, required by section 711 (b) (1) (D) In com-
11 (b) (2). putIng the excess profits net income of the

corporation for 1936 are as follows:
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Normal-tax net income---- ..... -------- --.. . .

Adjustment under section 711 (b) (1) (D):
Add:

(1) Deduction allowable for expenses in connection with retirement- $1, 200

(if) Deduction for losses allowable by reason of retirement ------------- None

(ii) Amount deductible because of retirement or discharge of bonds
($1,210 computed as in Schedule below) ........................... 1.210

Normal-tax net income adjusted as required by section 711 (b) (1) (D)-

Schedule-
(a) Annual amortization on $14,400 discount ($14,400--20) ----------..... - .--

(b) Annual amortization of discount on block of bonds retired ($720-:-6) .........

(c) Monthly amortization of discount on block of bonds retired (120-:-12) -.......

(d) Amortized discount deductible on block of bonds retired on August 1. 1936

(S10X19) ---------------------------------------------..........
(e) Purchase price of bonds retired on August 1, 1936 ----------------.........

(f) Issuing price of bonds retired on AuguSt 1, 1936 l,2nX$86

(g) Total amount- of discount deductible on account of retirement of bonds on

A-dgust 1, 1936 ($19,000-$17,600) ---------------...................... -----

(h) Amount deductible because of retirement or discharge of bondz (item (y)
less item (d), or $1,400-$190) ---------------------- -------------- -.. .

The adjustments required by section 711

(b) (1) (F) may be illustrated by the follow-
ing example: 1"

Example. The normal-tax net Income of

the 0 Corporation for the calendar year 1936
Is $75,000. During that year the corpora-

tion collected from its vendees $2,000 attrib-

utable to taxes under the Agricultural Ad-
justment Act of 1933, as amended. The $2,-

000 was included in the gross income of the

corporation for 1936 and the taxes to which
such amount was attributable were not paid.

During the years 1936 and 1937 the
tion repaid to Its vendees C6.000 an
respectively, of amounts It had colie
them for 1936 and prior years att
to such taxes. It made no auch rc]
during the years 1938 and 1939. The
repaid to the vendees In 1936 Is d
from the corporation's gro= income
year. The adjustments required b
711 (b) (1) (F) in computing ti
profits net income of the corporatlol
are as follows:

Normal-tax net income -------------------............-------.
Adjustment inder section 711 (b) (1) (F):

Add: The amount of $4,500, computed as shown In the schedule below.....-----

Normal-tax net income adjusted as required by section 711 (b) (1) (F) -........

Schedule-
(1) Amount deductible under section 23 (a) for 1936 on account of repaymen

to vendees of amounts collected from vendees attributable to taxes under Agri

cultural Adjustment Act of 1933. as amended, which were not paid ------------

(2) Aggregate amounts described in (1) deductible in the base period (C0. 000 plu

'$2,000) ---------------.----------------------------------------------- 
-..

(3) Aggregate of amounts described In (1) collected from vendees and includible

gross income of corporation in base period---------------- ...............

(4) Excess of (2) over (3) ($8,000 minus $2,000) -------------.........-------
(5) Ratio of (4) to (2) ---- .-.------ ... ... .. ... .. ... ... .. ..------------------

(6) Amopnt of adjustment (4) X (1), or E of 66, 000 ----------------
\ (2) 8 /

in connection with the adjustments
required to be made by seetion 711 (b)
(1) (H), (I), and (J), see § 35.711 (b)-2.

§ 35.711 (b)-2 Abnormal deductions
in base period. Adjustments in the ex-
cess profits net income for a taxable year
in the base period are required in order
to disallow deductions of a class which
is abnormal for the taxpayer, and to
disallow the amount by which deductions
of a class normal for the taxpayer ex-
ceed 125 percent of the average amount
of deductions of such class for the four
previous taxable years. If the taxpayer
was not in existence for four previous
taxable years, then the average amount
of* deductions of any class shall be de-
ternined for the previous taxable years
during which it was in existence and the
succeeding taxable years which begin be-
fore the beginning of the taxpayer's sec-
ond excess profits tax taxable year. If
the number of such succeeding years is
greater than the number necessary to
obtain an aggregate of four taxable years

there shall be omitted so man
succeeding years, beginning witi
as are necessary to reduce the t
to four. For example, in the
corporation coming into exis
January 1, 1938, and making it
tax returns on the calendar y
the amount of deductions of
which may be disallowed for th
year 1939 may be determined
average of the deductions for th
years 1938 and 1940. The tax
1941 Is the taxpayer's secon
profits tax taxable year and
may not be used.

A class of deductions is abno
if the taxpayer-had no deductio
class in the taxable years pres
determining average deduction

,;he taxpayer must establish
abnormality or excessiveness o
duction is not a consequence
crease in the gross income of
payer in Its base period or a di
the amount of some other deduc

base period, and Is not a consequence of
$73, 0n0 a change at any time in the type, man-

ner of operation, size, or condition of the
busines engaged in by the taxpayer. For
example, if in 1939 the deductions of an
airplane manufacturer for wages were in
excess of 125 percent of the average of

2,410 such deductions for the four previous
taxable years because of a training pro-

7 741o gram for mechanics instituted by the
corporation in 1939 to provide for an ex-
panslon in operations, no part of the

'20 deductions will be disallowed. If a cor-
120 poration distributes its product through

10 agents paid commissions on gross sales,
and due to a rise in the price of the

190 product, both the amount of gross in-
190,0 come and the amount of deductions for

17.cCoo commissions Increased, any resulting ab-
normal amount of deductions for corn-
missions will not be disallowed. If the

1,400 X Gasoline Corporation in 1938 and all

1,210 prior years deductid gasoline taxes paid
by it as a business expense under section
23 (a), but In 1939 Included such taxes

corpora- for that year in its deductions for taxes
id 62.000. paid under section 23 (c) so as to increase
cted frcm its deductions for taxes paid for 1939 to
ributable an amount in excess of 125 percent of its
payments average deductions of the same class for

.ductlble the four previous taxable years, the ab-
for that normal amount of such deduction for

y ccction 1939 will not be disallowed. As to adver-
he czm ising expenditures, the provisions of
a for 1930 section 733 apply before any determina-

tions are made under this section. See
§ 35.733-3.

- $75, COO In order for the deduction of any class
to be disallowed, the deductions of such

- 4.MOO class for the taxable year in the base pe-
riod must exceed the deductions of the

. 70, n0 same class for the taxable year for which
the excess profits tax is being computed,
and any amount which maybe disallowed

6,- o shall be no greater than the amount by
which the deductions of such class for

5,0n00 the base period taxable year exceed the
adeductions of the same class for the tax-
- 2.000 able year for which the excess profits tax
- ooo0 is being computed. For example, if a
- Gs8 corporation In the base period taxable

4 ,50 year 1938 had a deduction of $200,000 and
its average of deductions of the same
class for the four previous taxable years

r of such was $100,000, the amount of $75f000
hthelast. ($200,000 minus 125 percent of $100,000)
aggregate may be disallowed, but only if the de-
case of a ductions of this class in 1938 exceed by
tence on this or a greater amount the deductions
:s income of the same class in the taxable year for
ear basis, which the excess profits taxis being corn-
any class puted. If the tax s computed for 1942
.e taxable and the deductions of this class for 1942
from the are $100,000, the full $75,000 is disal-
e taxable lowed for the taxable year 1938. If for
able year 1943 the deductions of this class are $125,-
*d excess 000, the full $75,000 may again be dis-
therefore allowed for the taxable year 1938 in com-

puting the excess profits tax for 1943.
rind only However, if for 1944 thq deductions of

as of that this class are $150,000, only $50,000 wil
ns of tfor be disallowed for the taxable year 1938 in
cribed for determining the excess profits credit

based on income for use against the ez-
that the ces profits net income for 1944. If the

f the de- excess profits tax taxable year is a tax-
of an in- able year of less than 12 months and the
the tax- taxpayer places its excess profits net in-

ecrease in come on an annual bazis as provided in
tIonIn Its section 711 (a) (3) (A) or establishes an
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adjusted excess profits nef income for a
12-month period, which is used to com-
pute the tax under section 711 (a) (3)
(B), the deductions of the class as de-
termined upon such annual basis or un-
der such adjusted excess profits iet in-
come for such 12-month period used shall
bc considered as deductions of the class
for the excess profits tax taxable year.
Thus, the corporation in the example
just given may have changed its account-
ing period in 1943 from a calendar year
to a fiscal year ending September 30.
If, In such case, the corporation bad
$125,000 of 'deductions of the.class for
the short taxable year January 1, 1943,
through September 20, 1943, but com-
puted Its tax under section 1711 (a) (3)
(B) and established an adjusted excess
profits net income for the 12-month pe-
riod January 1, 1943, through December
31, 1943, with $175,000 of deductions of
the class, only $25,000 will be disallowed
for the taxable year 1938 in determining
the excess profits credit based on i4-
come for use against the excess profits
net income for 1943.

(a) Classification of deductions. Sec-
tion .711 (b) (1) (H) and (I) sets forth
specific classes-of deductions, theamount.
of which in any base period taxable year-
may be totally disallowed if abnormal for
the taxpayer or disallowed to the extent
of the excess over 125 percent of the
average of such class if normal for the
-taxpayer. Section 711 b) (1) (J) per-
mits the classification of other deduc-
tions in accordance 'with these regula-
tions. In any case, the amountof deduc-
tions of -any class which may be disal-

.lowed shall be determined in the manner
previously Set forth in this section.

Deductions attributable to any claim,
award, judgment, or decree against the
taxpayer, or interest -on any of the fore-
going are all of the same class. There-
fore, in determining in the case of a .de-
duction' for a judgment, for example,
whether the class -of deductions is ab-
normal or whether the amount thereof
for any taxable year is in excess -of 125
percent of average deductions of the
same class, account must be taken not
only of the amount of deductions- for-
judgments, if any, -allowed in preceding
taxable years;but also of any deductions
arising out of claims, awards, and -de-
crees, and interest thereon.

Deductions for intangible drilling and
development costs paid or incurred in or
for the drilling of wells or the prepara-
tion -of wells for the production of oil or
gas, and for development costs in the
case of mines are all of the same ulass.
Therefore, for the purpose of determin-
ing whether the deductions for one tax-
able year are abnormal or in excess of
125 percent of average deductions of this
class, and for the purpose of determining
the amount to be disallowed in such
event, reference must be made to the de-
ductions of the entire class, rather than
to any particular deductible items in-
cluded therein. ' Deductions attributable
to the operation of wells or mines -are not
included In this class.

Deductions which do not fall within
either of the classes specified'in .section
711 (b) (1) (H) and (I) may be grouped
by the taxpayer, subject to approval by

the Commissioner on the examination of
the taxpayer's return, in such other
classes as are reasonable in a business of
the type which the taxpayer conducts,
and are appropriate in the light of the
taxpayer's business experience and ac-
counting practice. Such a classification
will be applicable to all other taxable
years considered at any time in adjust-
ing deductions under this section, and
must be consistent with any classifica-
tion made by .the taxpayer under the
provisions of section 721 and section 722.

(b) Btatement required. If in com-
puting its -excess profits net Income for
a taxable year in the base period, the
taxpayer claims the -disallowance under
section 711 1b) (1) -(H), (1), or (J) of
-any amount previously allowed as a de-
duction, there shall be submitted a full
statement showing the computation of
the amount to be disallowed, the prices
and gross sales of the taxpayer's product,
and the condition of the taxpayer's busi-
ness which demonstrate that the dis-
allowed amount is not a consequence of
an increase in the gross income of the
taxpayer in its base period -or a decrease
in the amount of some other deduction in
its base period, and Is not a consequence
of a changeat any timein the type, man-
ner of operation, size, or condition of
the business engqged in by the taxpayer.
This statement shall be in duplicate and
shall include the following: (1) the corn-
putation of the amount disallowed, show-
ing the amofint -of the -class -of -deduc-
tions in the, base period taxable year
for which any part of such amount is
disallowed; the -average amount of such
class for the four preceding taxable years

-or for such taxable years as the taxpayer
is required to use in determining this
average amount, and the excess amount
of deductions disallowed;. (2) a descrip-
tion .and the amount ,of each item in-
cluded in such class'of deductions for the
taxable year for which such deductions
are disallowed and for the taxable years
in the test period, with the amount of
each -and A-description thereof; (3) the
-amount.of such class and the amount
and description of each item in that class
for the taxable year for which the excess
profits tax is being -computed; and (4)
all other facts upon which the taxpayer
relies.

Sm. 712. ExcEss Pors CRffRI-Am ow.
Al-cE. [Added by sec. 201, Second Rev, Act
1940; amended by sec. 13, Excess Profits Tax
Amendments 1941, and by sees. 212 (a), 224
(b), and 228 (e), nev. Act 1942.]

(a) Domestic corporations. 1n the case of
a domestic-corporation which was in existence
before 'January 1, 1940, the excess profits
credit for any taxable yearsball be an amount
computed under section 713 or section 714,
whichever amount results In the lesser tax
'under. this subchapter for the taxable year
for -which the tax under this subchapter is
being computed. In the case of 'all other
domestic corporations thp-excessprofits credit
for any taxable year shall be an amount
computed under section 1714. (For allowance
of excess 'profits credit 1n case of .certain
reorganizations of corporations, see section
74L)

(b) Fdrefgn ,corporations. In the case of
a foreign corporation engaged in. trade or
business within the Ufnited States, the first
taxable year of which -under this subchapter
begins on any date in 1940. -which was in

existenco on the day forty,eight months prior
to such date and which at tiny time during
each of the taxable years In such forty-eight
months was engaged In trade or btlsineso
within the United States, the exceas profit
credit for any taxable year shall be an amount
computed under section 713 or section 714,
whichever amount results In the lesser tax
under this subchapter for the taxable year
for which the tax under this subohapter
Is being computed. In the case of all other
foreign corporations the excess profits credit
for any taxable year shall be an amount com-
puted under section 714.

(c) [Not applicable to taxable years under
thes3 regulations (section 224 (b), nov, Act
1942). .1

(d) Specia rule in cownection with certain
reorganizations. For the existence of tax-
payer through component corporatofie, see
section 740 (f).

§ 35.712-1 Excess profits credit; al-
lowiance. (a) Two methods are provided
for computing the excess profits credit:
(1) The income method under which the
creditis computed as provided In section
713, and (2) the invested capital method
under which the credit is computed as
provided in section 714.

(b> In the case Qf the following cor-
porations, the excess profits credit slll
be the credit based upon Income, com-
puted as provided In section 713, or the
credit based on Invested capital, com-
puted as provided in section 714, w hich-
ever credit results In -the lesser tax for
the taxable -year for which the tax Is
being computed:

(1) A domestic corporation which was
actually in existence before January 1,
1940.

(2) A domestic corporation whoh was
not actually in existence before January
1, 1940, but which, as an acquiring cor-

-poration within the meaning of section
740 of Supplement A, was constructively
in existence before January 1, 1940. (For
computation of excess profits credit based
qn income In the case of an acquiring
corporation, see sections 740 to 744,)

(3) A foreign corporation (1) which is
engaged In trade or business within the
United States at any time during the tax-
able year; (ii) the first taxable year of
which for the purposes of the excess prof-
its tax begins on any day In 1940: (ii)
which was in existence on the date 48
months prior to such date; and (iv)
which, at any time during each of the
taxable years In such 48 months, was en-
gaged in trade or business 'within the
United States. As to what constitutes
being engaged In trade or business within
the United States, see § 29.231-1 of this
chapter.

(c) The following corporations are re-
quired to compute their credit under the
Invested capital method provided In sec-
tion 714:

(1) A domestic corporation which Is
not an acquiring corporation within the
meaning of section 740 of Supplement A
and which was not actually In existence
before January 1, 1040,

(2) A domestic corporation which Is
an acquiring corporation within the
meaning of section 740 of Supplement A
and which was not actually or'construc-
tivelyin'existence before January 1, 1040,

(3) A foreign corporation which does
not meet the requirements of paragraph
(b) (3) above.
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However, in certain cases where the ex-
cess profits credit based on invested cap-
ital is an inadequate standard for deter-
nining excess profits, for allowance of an
excess profits credit based on income,
using-a constructive average base period
net income, see section 122 (c) and
§ 35.722-4.

SEc. 713. ExEss ROFrs CaE-ar-ASEe ON
InCOzE. [Added by see. 201, Second Rev. Act
1940; amended by see. 4, Excess Profits Tax
Amendments 1941. and by sees. 214 (a), 215,
216, and 228 (e), Rev. Act 1942.]

(a) Amount of excess profits credit. The
excess profits credit for any taxable year, com-
puted under this section, shall be-

(1) Domestic corporations. In the case of
a domestic corporation-

(A) 95 per centum of the average base pe-
riod net income,

(B) Plus 8 per centum of the net capital
addition as defined in subsection (g), or

(C) TIfinus 6 per centum of the net capital
reduction as defined in subsection (g).

(2) Foreign corporations. In the case of
a foreign corporation, 95 per centum of the
average base period net income.

(b) Base period-(l) Definition. As used
in this section the term "base pericd-

(A) If th6 corporation was In existence
during the whole of the forty-eight months

-preceding the beginning of its first tax-
able year under this subchapter, means the
period commencing with the beginning of
its first taxable year beginning after Decem-
ber 31, 1935, and ending with the close of
its last taxable year beginning before Jan-
uary 1, 1940; and

(B) In the case of a corporation which was
- in existence during only part of the forty-

eight months preceding the beginning of its
first taxable year under this subchapter,
means the forty-eight months preceding the
beginning of its first taxable year under this
subchapter.

(2) Division into halves. For the purposes
of subsections (d) and (f) the base period
of the taxpayer shall be divided into halves,
the first half to be composed of one-half
the entire number of months In the base
period and to begin with the beginning of
the base period.

(c) Deficit in excess profits net income.
For the purposes of this section the term
"deficit in excess profits net income" with
respect to any taxable year means the amount
by which the deductions plus the credit for
dividends received and the credit provided
in section 26 (a) (relating to interest on
certAn obligations of the United States and
its ins~trumentalities) exceeded the gross In-
come. For the purposes of this subsection
in determining whether there was such an
excess and in determining the amount
thereof, the adjustments provided in section
711 (b) (1) shall be made.

(d) Average base period net inome-De-
termination-(1) Definition. Fbr the pur-
poses of this section the average base period
net income of the taxpayer shall be the
amount determined under subsection (e),
subject to the exception that If the aggre-
gate excess profits net income for the last
half of its base period, reduced by the ag-
gregate of the deficits in excess profits net
income for such half. is greater than such
aggregate so reduced, for the first half, then
the average base period net income shall be
the amount determined under subsection (I),
if greater than the amount determined
under subsection (e).

(2) For the purposes of subsections (e)
and (f), if the taxpayerwas in existence dur-
ing only part of the 48 months preceding
the -beginning of its flrstr taxable year under
this subchapter, its excess profits net In-
come-

(A) for each taxable year of twelve months
(beginning with the beginning of its base

period) during which it was not In existence.
shall be an amount equal to 8 per centum of
the excess of-

(i) the daily invested capital for the first
day of the taxpayer's first taxable year be-
ginning after December 31, 1939, over

(i) an amount equal to the same percent-
age of such daily invested capital as is ap-
plicable under section 720 In reduction of the
average Invested capital of the preceding
-taxable year;

(B) for the taxable year of les than twelve

months consisting of that part of the re-
mainder of its base period during which It
was not In 6xistence, shall ba the amount
ascertained for a full year under subpara-
graph (A), multiplied by the number of days

in such taxable year of ls than twelve
months and divided by the number of days

In the twelve months ending with the clc:o
of such taxable year.

(3) In no case shall the average ba period
net income be less than zero.

(4) For the computation of average baro
period net income In the case of certain reor-
ganizations, see section 742.

(e) Arcrage base period net fncomc- Gcn-
erat arerage. The average bace period net
income determined under this subsection
shall rbe determined as follows: .

(1) By computing the aggregate of the ex-
cess profits net income for each of the taxable
years of the taxpayer in the bace period, re-

duced by the sum Qf the deficits In eces 3
profits net income for each of siuch years. If
the excess profits net income (or deficit In
excess profits net income) for one taxable
year in the base period divided by the number
of months in such taxable year Is le: than
75 per centum of the aggregate of the exces
profits net income (reduced by deficits In
excess profits net income) for the other tax-
able years in the taxpayer's base period di-
vided by the number of montl In such other
taxable years (herein called "average monthly
amounV') the amount used for such one year
under this paragraph shell be 75 7 er centum
of the average monthly amount multiplied
by the number of months in such one year,
and the year increased under this centence
shall be the year the increase In which will
produce the highest average base period net
income;

(2) By dividing the amount ascertained
under paragraph (1) by the total number of
months in all such taxable years; and

(3) By multiplying the amount ascertained
under paragraph (2) by twelve.

(f) Average base perio net income-n-
creased earnings in last half of base pricd.

The average base period net income deter-
mined under this subsection shall be deter-
mined as follows:

(1) By computing, for each of the taxable
years of the taxpayer In its barO period, the
excess profits net incomg for such year, or the
deficit in excess profits net income for such
year;

(2) By computing for each half of the base
period the aggregate of the excess profits net
income for each of the taxable years in such
half, reduced, if for one or more of such years
there was a deficit in exce= profits not In-

come, by the sum of such deficits. For the
purposes of such computation, if any taxable
year is partly within each half of the base
period there shall be allocated to the first
half an amount el the excess profits net in-
come or deficit in excess profits net income,
as the case may be. for such taxable year,
which bears the same ratio thereto as the
number of months falling within such half
bears to the entire number of months in such

taxable year; and the remainder chall be
allocated to the second half;

(3) If the amount ascertained under para-
graph (2) for the second half Is greater than

the amount ascertained for the first half, by
dividing the difference by two;

(4) By adding the amount ascertained
under paragraph (3) to the amount escer-

tained under paragraph (2) for the econd
halr of the bae peariod;

(5) By dividing the amount found under
paragraph (4) by the number of months in
the second half of the base period and by
multiplying the result by twelve;

(6) The amount ascertained under pr-
graph (5) shall be the average base period
net income determined under this subzection,
except that the average base period net In-
come determined under this subsection shall
In no ciso be greater than the highest excess
profits net income for any taxable year in the
base period. For the purpose of such limlta-
tic if any taxable year is of Ies than twelve
months., the excLs profits net income for such
taxable year shall be placed on an annual
basis by multiplying by twelve and dividing
by the number of months included in such
taxable year.

(7) For the purposes of this subsection, the
e:ce3 profits net income for any taxable year
ending after May 31,1940, shall not be greater
than an amount computed as follows:

(A) By reducing the exce:s profits net In-
come by an amount which bears the same

ratio thereto as the number of months after
May 31, 1940, bears to the total number of
mouths in uch taxable year; and

(B) By adding to the amount ascertained
under subparagraph (A) an amount which
bears the came ratio to the excess profits net
Income for the last preceding taxable year as

uch number of months after May 31, 1940,
beam to the number of month- in such pre-
ceding year. The amount added under this
cubparagraph shall not exceed the amount
of the excess profits net income for such
lest preceding tamble year.

(C) If the number of months in such pre-
ceding taxable year Is les than such number
of months alter My 31. 1940, by adding to
the amount ascertained under subparagraph
(B) an amount which bears the same ratio

to the exc" profits net income for the
second preceding taxable year as the excess

of such number of months after May 31, 1940,
over the number of months in such preceding
taxable year bears to the number of months
in such cecond preceding taxable year.

(g) Adjustments in excess profits credlt'on
account of capital changeas. For the purposs
of this section: (1) The net capital addition
for the taxable year shall be the excess,
divided by the number of days in the taxable
year. of the aggregate of the daily capital
addition for each day of the taxable year over
the a[grcgate of the daily capital reduction
for each day of the taxable year.

(2) The net capital reduction for the tax-

able year shall be the exce3, divided by the
number of days in the taxable year, of the
aggregate of the dally capital reduction for
each day of the taxable year over the aggre-
gate of the dally capital addition for each
day of the taxable year.

(3) The daly capital addition for any day
of the taxable year shall be the aggregate of
the amounts of money and property paid In
for stock, or as p3d-In surplus, or as a con-
tribution to capital, alter the beginning of
the taxpayer'es first taxable year under this
subchapter and prior to such day. In de-
termining the amount of any property paid
in, such property shall be included in an
amount determined In the manner provld-d
in section 718 (a) (2). A distribution by the
taxpayer to Its shareholders in its stock or

rights to acquire its stecl: shall not be re-
garded as money or property paid In for stock,

or as paid in surplus, or as a contribution to
capital. The amount ascertained under this

paragraph shall be reduced by the excess,
If any, of the excluded capital for such day

over the excluded capital for the first day of

the taxpayer's first taxable year under this

subchapter. For the purposes of this para-

graph the excluted capital for any day shall

be an amount equal to the sum of ths
following:
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(A) The aggregate of the adjusted- basis
(for determining loss upon sale or exchange)
as of the beginning of such day, of oblga-
tions held by the taxpayer at the beginning
of such day, which are described in section
22 (b) (4) (A), (B), or (C) any part of the
interest from which is excludible from gross
Income or allovable as a credit against net
income; and

(B) The aggregate of the adjusted basis
(for determining loss upon sale or exchange)
as of the beginning of such day, of stock of
domestic corporations held by the taxpayer
at the beginning of such day.
The daily capital addition shall in no case be
less than zero. (For daily capital additions
and reductions in case of certain reorganiza-
tions, see section 743.) '

(4) The daily capital reduction for.any day
of the taxable year shall be the aggregate of
the amounts of distributions to shareholders,
not out of earnings ahd profits, after the be-
ginning of the taxpayer's first taxable year
under this subchapter and prior to such day.

(5) If, on any day of the taxable year, the
taxpayer and any one or more other corpo-
rations are members of the same controlled
group, then the daily capital reduction of
the taxpayer for such day shall be increased
by' whichever of the following amounts is
the lesser:

(A) The aggregate of the adjusted basis
(for determining loss upon sale or exchange)
of stock in sucl other corporation (or if more
than one, in such other corporations) ac-
quired by the taxpayer after the beginning
of the taxpayer's first taxable year under
this subchapter, minus the aggregate of the
adjusted basis (for determining loss upon sale
or exchange) of stock in such other corpora-
tion (or if more than one, in such other cor-
porations) disposed of by the taxpayer prior
to such day and after the beginning of the
taxpayer's first taxable year under this sub-
chapter; or .

(B) ,The excess of the aggregate 'of the
adjusted basis (for determining loss upon
sale or e~cchange) of stock in all domestic
corporations and of obligations described in
section 22 .(b) (4), held by the taxpayer at.
the beginning of such day over the aggregate
of the adjusted basis (for determining loss
upon sale or excha-hge) of stock in all domes-
tic corporations and of obligations described
in section 22 (b) (4), held-by the taxpayer at
the beginning of its first taxable year under
this subchapter.
If any stock or obligations described In sub-
paragraph (A) or (B) was disposed of prior
to such day, its basis shall be determined
under the law applicable to the year In which
so disposed, of., -The excluded capital of the
taxpayer for such day shall be reduced by the
amount by which the taxpayer's daily capital
reduction for such day is increased under this
paragraph. As used in this laragraph, a con-
trolled group means one or more chains of
corporations connected through stock own-
ership with a common parent corporation if
(I) more than 50 per centum of the total
combined voting power of all classes of stock
entitled to vote, or more than 50 per centum
of the total value of shares of all classes -of
stock, of each of the corporations- (except
the common parent corporation)' is owned
directly by one or more of the other corpora-
tions and (1i) the common parent corpora-
tion owns directly more than 50 per centum
of the total value of shares of all classes of
classes of stock entitled to vote, or more than
50 per centum of the total value of shares
of all classes of stock, of at least one of the
other corporations. "

§ 35.713-1 Excess profits credit based
on income-determination of average
base period net income-(a) Introduc-
tory. In order for a corporation to de-
termine for any particular taxable year

the amount of its excess profits credit
based on income, it is necessary first
to compute the amoint of the average
base period net income,' 95 percent of
which is the starting point for comput-
Ing the excess profits credit based on In-
come. Two methods are provided for de-
termining the average base period net
income: (1) The general average method,
se , forth in section 713 (e) and in para-
graph (b) of this section, and (2) the
method set forth in section 713 (f) and
in paragraph (c) of this section, appli-
cable to cases in which the earnings for
the last half of the base period are
greater than those for the first half, if
such method results in a greater average
base period net income than that result-
ing from the use of the general average
method.

(b) Computation under the general
average method. The following steps are
required for the computation of the aver-
age base period net income under the
general average method (for computa-
tion of excess profits net income for por-
tions of its base period during which
the corporation was not in existence, see
paragraph (d) of this section, and for
certain limitations.upon the average base
'period net income of a component cor-
poration (as defined in section 740 (b)),
see § 35.740-2 (c) : -

(1) The excess profits net income, or
deficit in excess profits net income, for
each of the taxable years in the base
period (years beginning after December.
31, 1935, and before January 1, 1940)
Is to be determined as provided in section
711 (b). The "deficit in excess profits,
net income" for any taxable year is the
excess of deductions plus the credit for
dividends received plus the credit for in-
terest received allowed by section 26 (a)

-bver gross income. If the amount of the
excess profits net income or the deficit
in excess profits net income, as the case
may be, for one taxable year in the base
period, when divided by thenumber of
months in sudh year, is less than.75 per-
cent of the average monthly amount (for
the other taxable years in the base
period), there shall be substituted for
the amount for such one year an amount
of excess profits net income equal to 75
percent of such average monthly amount
multiplied by the number of months in

such year. The year to be increased un-
der this provision is the year the In-
crease in which will produce the highest
average base period net Income. The
d"everage monthly amount" referred to
is the aggregate of the excess profits net
income (reduced by deficits in excess
profits net income) for the other taxable
years In the taxpayer's base period di-
vided by the number of months in such
other taxable years.

(2) The aggregate of the excess profits
net income for the taxable years In the
base period, determined with respect to
each year as provided in' (1) above, dis-
regarding any taxable year for which
(after the application of (1) above) the
excess profits net Income Is less than
zero, is to be computed.

(3) From such aggregate amount
there is to be deducted the sum of the
deficits in excess profits net income, ex-
cluding a deficit for which an amount
of income has been substituted as pro-
vided In (1) above.

(4) Such aggregate amount as so re-
duced Is to be divided by the number
of months In the taxable years In the
base period and the quotient so obtained
is to be multiplied by 12. In no case
shall the average base period net Income
be less than zero.

If the base period Is composed solely
of 4 taxable years of 12 months each, the
base period year which may be adjusted
under section '113 (e) (1) is the year of
the lowest amount, i. e., the lowest excess
profits net Income or the greatest deficit.
If the base period Is more or less than
48 months, or. is composed of more than
4 taxable years, the ilase period year the
increase In the amount of which will
product the highest average base period
net income and which may be adjusted
accordingly under section '13 (e) (1)
must be determined by a test upon the
facts of the case.

The computation of the average base
period net income may be Illustrated by
the following examples:
-Example (1). The excess profits net In-

come, credit for interest received, credit for
dividends received, deductions, and gross In-
come (all computed by making the adjust-
ments provided In section 711 (b)) of the
X Corporation (a domestic corporation), for
the years 1936 to 1939, ate a follows:

1930 1037 1I33 1039

Excess profits net inoem .........................-.-.-..-..... $100,000 -$10,c0 -$0,00 $30. 00
Credit for interest received... 10,0 10,000 C00 10,
Credit for dividends receive20000 40, W 2,, a,
Deductions ----------------------------------..-.........-------- 60,000 10, WO 10,000 V0, 000
Gross income. ................................................... 190,000 100, 000 128, 000 100,000

The average base period net income of the corporation Is $21,875, computed as follo';s:

(I) Amount (excess profits net income or deficit) for taxable year In which In-
crease under section 713 (e) (1)" wIll produce highest average base period net
income '(calendar year 1937) ------------- - ---------------------------- -I0

(11) Average monthly deficit for 1937 (-100,000+12) ------------------------ --
(iII) Aggregate for other taxable years in base period of excess profits net income

reduced by deficits in'excess profits net income ($100,00+$30,000-$60,000)... '10
(iv) 75 percent of average monthly amount ($70,000--36, the number of months

In, the taxable years in the base period other than 1937) multiplied by the
number of months in 1937. This amount s thi substitute amount for 1937

(75 percent of $70 0 00 X12)..,. ------------ ----------------. 17
3s

,000
1,333

S,000

r, 500
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(v) Aggregate of excess-profits net income for taxable years In base period (other

than those years for which there is a deficit in such income) before reduction

required by section 713 (e) (1) ($100.000+817,500+$30,000)--------
(vi)- Amount item (v) above is to be reduced as required by section 713 (c) and

(e) (1), i. e., deficit in excess profits net income for 1938- .....

(vii) Aggregate of excess profits net income for taxable years In barce period os

xeduced (item (v) minus item (vi)) -------------------...............
(viii) Average base period net income, $87,500 (item (vii)) divided by 48

(total number of months in taxable years in base period), multiplied by 12, or

$87,500 x 12 ----- ---------------------------- -------------.......-----

Example (2). The excess profits net In- taxable years beginning In the base

come (or deficit in excess profits net income) (the calendar years 1938 and 1937. the

credit- for interest received, credit for divi- period year January 1, 1938, through

dends received, deductions, and gross income 1938, resulting from a change from

(all computed by making the adjustments endar year to a fiscal year, and the asc

provided in section 711 (b)) of the Y Cor- ending June 30, 1939, and June 3D,, I

poration (a domestic corporation), for its as follows:

Calendar Calendar rt FILa year Fl
year 193' year 157 po E19

Eecess profits net income ----------------- - - 00.C- $ 6 -& ) -$rx. OW -S-o.)

Credit for interest received ---------------- - .(03 10. 5. 10,W30
Credit for dividends received- -------------------- M .0 3 ON I A ,0
Deduction- . . . . . . ..------------------------------ C.D. ( 1, o, tY 3 I 'l ,0.0
Gross income - 1,--------------------------- - 1,0( 12,000 (0,O) AC,0-)

The average base period net income of thecorporatlon is $6.806. computed as follov

(i) 'Amount (excess profits net income or deficit) for taxable year In which increase

under section 713 (e) (1) will produce highest average base period net income

(calendar year 1937) --------------------------------- -----.. .. ... .. --

(Ii) Average monthly deficit for 1937 (-$0,.000-12) --------------.---------

(iii) Aggregate for other taxable years in base period of excess profits net income

reduced- by deficits in excess profits net income ($100,030+*25,200-C09.00
-$40000) - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -

,(iv) Average monthly amount ($25,200- 42 (total number of months In taxable

years in base.perlod other than 1937))___.-. . ------------......

(vy 75 percent of amount in (Iv) --------------------------------.. ..... ..

.(vi) Amount of excess profits net income to be used for 1937 (12>:45) ......

(vii) Aggregate of excess profits net income for taxable years in base period (other

than those years for which there is a deficit in such income), before reduction

required by sections 713 (e) (1) ($100.0004+$5.400+$25.200) -----.-----------

(viii) Amount item (vii) above is t6be reduced as required by section 713 (c) and

(e) (1), .e.; sum of deficits in excess profits net income (6CO.O00+C4O,000) .;.--

(ix) Aggregate of excess profits net income for taxable years in base period as

reduced (item (vii) minus item (viii)) ---------------------------......
(x) Average base period net income, $30,600 (item (Lx)), divided by 54 (total

number of months in taxable years in base period), multiplied by 12. or

$30,600 X 12)---------------------------
54

(c) Computation under section 713
(f) ; increased earnings in last half of
base period. The determination of the
baseperiod net income under the method
set forth in section 713 (f) is operative
only if the aggregate excess profits net
income for the last half of the base pe-
riod of the taxpayer, reduced by the ag-
gregate of the deficits in excess profits
net income for such half, is greater than

such aggregate so reduced for the first

half and the average base period net in-

-come determined under section 713 (f) is
greater than the amount- determined un-

der section 713 (e). The following steps

are required for the computation of the

average base period net income under

the method set forth in section 713 (f).
(1) The excess profits net income or

the deficit in excess profits net income
for each of the taxable years in the base
period (years beginning after December
31, 1935, and before January 1, 1940) is
to be determined as provided in section
711 (b).

(2) The base period is to be divided
into halves, each of an equal number of

- months. There is to be computed for

0

2

13

20

3

each half of the base period the a
gate of the excess profits net incon
each of the taxable years in such
reduced, if for one or more of such
there was a deficit In excess profit
income, by the sum of such deficits
making this computation, no subs
amount of excess profits net incom
be used for any taxable year as I
Case of the general average metho
der section 713 (e) (1).

(3) The excess of the amount
tained for the second half ove
amount ascertained for the first I
to be divided by 2.

(4) The amount ascertained
paragraph (3) Is to be added t
amount ascertained under paragra
for the second half of the base p

(5) The amount found under
graph (4) Is to be divided by the
ber of months in the second half
base period and the result multipl
12.

(6) The amount ascertained
paragraph (5) shall be average
period net Income determined und
method set forth In section 713 (1

(3) Item (1) IL Item (2) (6700,000

5, 20:0 minus 0300,00) 400,X00

coo (4) Item (3) divided by 2 (8400,0
4'0 divided by 2) 200,000
400 (5) Sum of Item (1) plus Item (4)

5,400 (0700,00 plus 8200,O0) 900,000

(6) Item (5) placed on annual besIs
by dividing It by number of

0, O0 month, in ccond half of ba.e
period and multiplying by 12

0. COO ((CM.030 divided by 24) multi-
piled by 12)- --- 430,00

0, Coo (7) Hlg-ct exce= profits net in-
come for any taxable year in basa
period (1939) 400,C00

' (8) Average base period net income
6,600 (item (7) since such Item Ls lies

than Item (8) 400,0,

The provision of section 713 (f) (2)
ggre- relative to the manner of computation
ne for of the aggregate excess profits net in-
half, come for each half of the base period

years where the taxpayer, because of changes
ts net in Its accounting period or for other rea-
s. In sons, has more or less than four taxable
titute years In such period, and where part of
e is to one taxable year is in the first half and
n the the other part is In the second half of
d un- such period, may be illustrated by the

following example:
ascer- Ezample. A corporaton ha- taxable years

r the in Its base period and excess profits net

half Is incomes for such years as follors:

under
-o the
ph (2)
ierlod.
para-
num-

of the
led by

under
base

er the
f), ex-

years [nas rcred

Sept. I, I.... An;. 1, 137.._
Sept I, M37-. Dec. 31, 1537...'
lao. I. '3... .... Dc. 31, ICss...
Jan. 1, ic3.._ Dec. 31, IZ .

refrin-montl=___

4 212,CCO

The aggregte exce profits net Income
for the first half of the base percd is $70o00o,

cept, that the average base period net
income so determined shall in no case

147, 00 be greater than the highest excess
profits net income for any taxable year

,0 in the base period. For the purpose of
this limitation if any taxable year is

87, 500 less than 12 months, the excess profits
net income for such taxable year shall
be placed on an annualbasis by multiply-

21.875 ing by 12 and dividing by the number
of months included in such taxable year.
For a restriction upon this limitation

period n the case of a component corpora-
o hort- tion. see § 35.740-2 (c).
Une o30, The computation of the average base
lhe cl-.hear, period net income under the method set

a40 are forth In section 713 (f) maybe illustrated

by the following example:
Example. The X Corporation, which makes

its Income tax returns on the calendar year
ieal year basis, has the following amounts of excess

IN) profits net income for the taxable years in
Its base period: 1936. $100,000: 1937, $200,0C0:
1933. 300,900; and 1939. $400,CO0. Its aver-
- ge base period net income under the method

10.500 ret forth in section 713 (f) is $400,000, com-

141 .1L puted as follows:
lye" (1) Ag-regate of exce-s profits net

income for taxable years in .-c-

an: end hbalf of base period ($300,009
plus ,O,9)$7c0, coo

(2) Aggregate of excess profits net
income for taxable years in first

EG0. C0 half of base period ($100,000
-5000 plus Oa300,00
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and for the second half it Is $140,000, com-
puted as follows:

s' o

FIRST HALF

The taxable year beginning Sept. 1, 1936,
and ending Aug. 31,1937 ---------------- 12 $30, 000

The taxable year beginning Sept. 1, 1937,
and ending Dee. 31, 1937 ---------------- 4 20,000

One-third of the taxable year beginning
Jan. 1, 1938, and endingfDee. 31,1938 ...- 4 20,000

Total ............--------------- 20 70,0 0
SECOND L&LF

Two-thirds of the taxable year beginning
Jan. 1, 1938, and ending Dec. 81, 1938 --- 8 40,000

The taxable year beginning Jan. 1, 1939,
and ending Dec. 31, 1039 -------------- 12 100,000

Total ------------------------------ 20 .140, 000

For the purpose of computing the
average base period net income there-
under, section 713 (f) (7) provides- cer-
tain limitations on the amount of the
excess profits net income for any taxable
year in the base period ending after May
31, 1940.

Section 713 (f) (7) (A) and (B) may
be illustrated by the following example:

Example. The Y Corporation makes its in-
come tax returns on the basis of the fiscal
year ending September 30. It had an excess
profits net income of $400,000 for the fiscal
year ended September 30, 1939. It had an
excess profits net income of $600,000 for the
fiscal year ended September 30, 1940, before
the application of section 713 (f) (7) (A) and
(B). Both of these taxable years are in its
base period but four months of the fiscal
year ended September 30, 1940, are after May
31, 1940. Under section 713 (fy (7) (A) and
(B) the excess profits net income of the
corporation for the fiscal year beginning
October 1, 1939, and ended September 30,
1940, is $533,333.33, computed as follows:
(1) Excess profits net income

before application of section.
713 (f) (7) (A) and (B) ---- $600, 000.00

(2) Amount by which item (1)
is to be reduced under section
713 (f) (7) (A) (four-
twelfths of $600,000) --------- 200, 000.00

(3) Item (1) less item (2)
($600,000 minus $200,000).... 400,000.00

(4) Amount to be added to Item
(3) under section 713 (f) (7)
(B) (four-twelfths of $400,-
000) ---------------------- 133,333.33

(5) Excess profits net income for
fiscal year ended September
30, 1940, after application of
section 713 (f) (7) (item (3)
plus item (4), $400,000 plus
$133,333.33) ----------------- 533,333.33

Section 713 (f) (7) (C) may be illus-
trated by the following example:

Example. The last three taxable years In
the base period of the Z Corporation and the
number of months In, and the excess profits
net income for, such taxable years are as
follows:

Taxable years INuem Excess
her of profltsnet

Beginning- Ending- months Income -

July 1,1933 .- J--- June 30, 1039 .... 12 $400,000
July 1, 1939 ---- Sept. 30,1939....| 3 75,000
Oct. 1, 1039 ----- Sept. 30,1940..1 121 600,000

Under section 713 (f) (7) the excess profits net income of the corporation for the
fiscal year ended September 30, 1940, $508,333.33, computed as follows:

(1) Excess profits net income before application of section 713 (f) (7) (A) and
(B) ------ --------------------- ------------------------------------ $000,000.00

(2) Amount by which item (1) is to be reduced under section 713 (f) (7) (A)
(four-twelfths of $600,000) ------------ ---------------------------------- 200, 000, 00

(3) Item (1-) less item -(2)- ($600,000 minus $200,000) ------------------------ 400, 000,00
(4) Amount to be added to item (3) under section 713 (f). (7) (B) (four-thirds

of $76000 but not in excess of $75,000)____-___- _ .-- ---------------------- 75,000.00.(5) Amount-to be-added to item (3) under section 713 (f) (7) (C) (one-twelfth
of $400,000) -------------------------------------------------------------. 33,333,33

(6) Excess profits net income for fiscal year ended September 30, 1940, after appli-
cation of section 713 (f) (7) (sum of items (3), (4), and (5), or $400,000 plus
$75,000 plus $33,833.33) ---------------------------------------------------- 608,333,33

(d) Computation of excess profits net
income for portions of base period during
which corporation was not in existence;
applicable both under sections 713 (e)
and 713 (1). The base period of a cor-
poration which was in existence during
only part of the 48-month period preced-
ing the beginning of its first excess profits
tax taxable year is such period of 48
months. Section 713 (d) (2) provides a
method for determining the excess profits
net income for such a corporation for
that portion of such base period during
which it was not in existence. For each
taxable year of 12 months (beginning
with the beginning of the base period)
during which it was not in existence .the
excess profits net income is 8 per cent of
the corporation's daily invested capital
(see section 717) for the first day of its
first excess profits tax taxable year re-
duced on account of inadmissible assets
by the same ratio as would be applicable

under section' 720 In reduction of its
average invested capital for the preced-
ing taxable year. The excess profits not
income for a taxable year of less than 12
months consisting of that part of the
remainder of the base period during
which it was not In existence is a propor-
tionate part of such amount. The pro-
visions of this paragraph may be Illus-
,trated by the following example:

Example. The Z Corporation, a domestio
corporation which makes its Income tax re-
turns on the calendar year basis, wa organ-
ized on July 1, 1937. The daily invested
capital of the corporation for January 1, 1040,
Is $200,000. The percentage of such invested
capital which would be applicable under oo-
tion 720 In reduction of the average Investeti
capital of the corporation on account of In-
admissible assets for the calendar year
1939 Is 5.

The excess profits net income of the Z Cor-
poration for 1930 is $16,200, and for the period
January 1, 1937, to June 30, 1037, $7,637.63,
computed as follows:

(1) Daily invested capital for January 1, 1940 --------------------------------- $200,000.00
(2) Amount equal to the same percentage (5 per cent) of item (1) as is appli-

cable under section 720 in reduction of the average invested capital for pro-
ceding taxable year, 1939 ($200,000 multiplied by 0.05) --------------------- 10,000,00

(3) Excess of item (1) over'item (2) ...... - -- o I.. . . .-- 150,OOO,00
(4) Excess profits net income for 1936 ($190,000 multiplied by 0.08) ------------- 15,200.00
(6) Excess profits net income for period from January 1, 1937, to June 30, 1937S15,20 X 181). 3------------------------------------------------------- 7,537.53

§ 35.713-2 Excess profits credit based
on income; adjustments in excess profits
credit on account of capital changes-
(a) General. Under the income method
of determining the excess profits credit it
is necessary to make adjustments for
capital changes since the beginning, of
the first excess profits tax taxable year.

The amount representing 95 percent
of the average base period net income
which is the starting point in th6 com-
putation of the excess profits credit shall
be increased by 8 percent of the net
capital addition or reduced by 6 percent
of the net capital reduction. No capital

- adjustmdnts are permitted or required
ii! the case of a foreign corporation.
Capital additions are money and prop-
erty paid in for stock, or ag paid-in sur-
plus, or as a contribution to capital after
the beginning of the first excess profits
tax taxable year, adjusted for increases
in excluded capital over the same pe-

riod. Capital reductions are (1) distrl-
-butions since the beginning of the first
excess profits tax taxable year which
are not out of earnings and profits; and
(2) increased holdings since the begin-
ning of the first excess profits tax taxable
year of stock in another corporation
which is a member of a controlled group
of corporations of which the taxpayer Is
also a member, limited as provided In
section 713 (g) (5) (B). The term "earn-
ings and profits" Includes earnings and
profits of the taxable year and the ac-
cumulated earnings and profits of the
corporation, whether accumulated be-
fore, on, or after March 1, 1913, For cap-
ital additions and reductions in case of
certain reorganizations, see section 743,

(b) Computation of net capital addi-
tion. Computation of net capital addi-
tion is illustrated by the following ex-
ample:
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In cases where the changes in invested
capital are not numerous during the tax-
aVle year, the determination of the aver-
age invested capital- may generally be
simplified by taking the invested capital
as of the frst day of the taxable year and
adding thereto such portion of each ad-
dition made during the year as the num-
ber of days remaining in the taxable year
after such additionobears to the total
number of days in the taxable year, and
subtracting such portion of each reduc-
tion of-capital as the number of days after
such reduction bears to the total number
of days in the taxable year. A simple
method for determining average invested
capital is illustrated by the following
example:

Example. The invested 'capital of the X
Corporation, which files its income tax re-
turns on the calendar year basls; is $500,000-
on January 1, 1944. The only changes in In-
vested cafiital during the taxable year 1944
ar- as follows:

(a) On April 1, 1944, money amounting to
$100,000 is paid in for stock.

(b) On October 1, 1944, a capital distribu-
tion is made amounting to $200,000.

Aggregate invested capital -

from January 1 to April 1.
inclusive (92 days), $500,-
000X92 ----------------- $46,000,000.00

Aggregate invested capital
from April 2 to October 1,
inclusive (183 days) ($500,-
000 plus $100,000) X183-" 109,800,000.00

Aggregate Invested capital
from October 2 to Decem-
ber 31, inclusive (91 days)
($600,000 minus $200,000)-
X91----------- ----- 36,400,000.00

Aggregate invested capital
for 1944------ - 192,200,000.0,0

Average invested capital for
1944 ($192,200,000 divided
by 366, number of days in
taxable year) 525,136.61

SEc. 716. AVEnAGE xZEv- CAMAL. [Added
by see. 201, Second Rev. Act 1940.]

The average invested capital for any tax-
able year shall be the aggregate of the daily
invested'capital for each day of such taxable
year, divided by the number of days in such
taxable year.

SEc. 717. DAILy nvEsTo cAmAL. [Added
by see. 201. Sec'ond Rev. Act 1940.1

The daily invested capital for any day of
the taxable year shall be the sum of the
equity invested capital for such day plus the
borrowed invested -capital for such day de-
termined under section 719.

SEC. 718. EQur nqvmrxn csAh. [Added
by see. 201, Second Rev. Act 1940; amended by
sees. 202 (f) and 203, Rev. Act 1941, and by
sees. 205 (d), 218, 219, and 230 (b) and (c),
Rev. Act 1942.]

(a) -Definition. The equity nvested capi-
tal for any day of any taxable year shall be
determined as of the beginnin of such day
and shall be the sum of. the following
amounts, reduced as provided In subsection
(b)-

(1) Money paid in. Money previously paid
In for stock, or as paid-in surplus, or as a
contribution to capital;

(2) Property paid. in. Property (other than
money) previously paid in (regardless of the
time paid in) for stock, or as paid-in surplus,
or as a contribution to capital. Such prop.-

\ erty shall be included in an amount equal
to its basis (unadjusted) for determining loss
upon sale or exchange. If the property was
disposed of before such taxable year, such
basis shall be determined under the law
applicable to the year of disposition, but

without regard to the value of the property
as of March 1, 1913. If the property was dis-
posed of before March 1. 1913, it- b=i shll
be considered to be its fair mariet Value at
the time paid In. If the unndjusted basis
of the property Is a cubztitutcd b2,i. such
basis shall be adjusted, with respact to the
period before the property was paid In, by
an amount equal to the adjustments proper
under section 115 (1) for determtining Carn-
ings and profits;

(3) Distribution in stoel:. DLtrlbutions
n stock-

(A) Made prior to such taxable year to the
extent to which they are considered dl
tributions of earnings and profits; and

(B) Previously made during such taxable
year to the extent to which they are con-
sidered distributions of arnings and profits
other than earnings and profits of cuch tax-
able year;

(4) Earnings and prol7ts at beginning of
year. The accumulated earnings and proflta
as of the beginning of cuch taxable year.

(5) [Not applicable to taxable years under
these regulations (section 230 (c) and (d),
Rev. Act 1842).]

(6) New capital. An amount equal to 25
per centum of the new capital for such day.
The term "new capital" for any day men=
so much of the amounts of money or prop-
erty includible for such day under para-
graphs (1) and (2) as was previously paid
in during a taxable year beginning after De-
cember 31, 1940, and so much of the distribu-
tions In stock Includible for such day under
paragraph (3) as was prevlour:ly made during
a taxable year beginning after D,ccmb=r 31,
1940, subject to the following limitations:

(A) There shall not be included money or
property paid In by a corporation In an ex-
change to which section 112 (b) (3), (4), or
(5), or so much of rection 112 (c), (d), or
(e) as refers to section 112 (b) (3). (4), or
(5) is applicablo (or would be applicable
except for section 371 (g)), or vwould have
been applicable if the term "control" had
been defined in section 112 (h) to mean the
ownership of stock poc=ing more than E0
per centum of the total combined voting
power of all clarses of stock entitled to vote
or more than 50 per centum of the total
.value of shares of all clarzes of stock.

(B) There shall not be Included money or
property paid In to the taxpayer by a trans,
ferror corporation if Immediately after such
transaction the transferor and the taxpayer
are members of the came controlled group. Au
used in this subparagraph and subparagraph
(C), a controlled group means one or more
chains of corporationz connected through
stock ownership with a common parent cor-
poration If (1) more than 60 per centum of
the total combined voting power of all
class of stock entitled to vote, or more than
60 per centum of the total value of shamr of
jall classes of stock, of each of the corpora-
tions (except the common parent corpora-
tion) Is owned directly by one or more of
the other corporations, and (il) the com-
mon parent corporation ownrs directly more
than 50 per centum of the total combined
voting power of all cla-ae of stock entitled
to vote, or more than £0 per centum of the
total value of shares of the clas=s of tock.
of at least one of the other corporatlons

(C) There shall not be Included a distrlbu-
-tion In stock described In paragraph (3)
made to another corporation, If immediately
after the distribution the taxpayer and the
distributee are members of the rome con-
trolled group.

(D) increase in inadmissible aszets. The
new capital for any day of the taxable year,
computed without the application of sub-
'paragraph (E), shall be reduced by the ex-
cess, If any, of the amount computed under
section 720 (b) with respect to Ina"in iclble
assets held on such day, over the amount
computed under section WDO (b) vith reopect

to nadmLIsIble aets held on the first day
of the taxpayers first taxab!e year be.inning
aftcr D,.=mbzr 31, 1 40. For the purpoZes
of this subparagraph, in determining whether
obligations which are de=crib-sd in section
22 (b) (45 any part of the nterest from
which I- excludible from gross income or al-
lowable as a credit against net income are
to ba treated as admissible or Inadmlsible
P=et,, such obligations shall be treated In the
same manner as they are treated for the
taxable year for which tax under this sub-
chapter Is boing computed.

(E) Maxrimum, new capital aclzawble. The
ne, capital for any day of the taxable year
shall not be more than the amount, If any,
by which-

(1) the Cum of the equity invEsted capital
(computed without re.ard to thL paragraph)
and the borrowed capital (as defined In sea-
t on 719 (a)) of the taxpayer e of such day,
reduced by the amount of mone. or prop-
erty paid In which s excluded by reason of
the limitation of subpar2Taph (A) or (B)
of ts paragraph, exceeds

(U) the sum of such equity inve-ted capi-
tal and borrowd capital as of the beginning
of the first day of such taxpayer's first tax-
able year beginning after December 31, 1040,
reduced by the amount, If any, by which
the accumulated earnings and profits as of
such first day of such first taxable year ex-
ceed the accumulated earnlnm and profits
(computed without re-gard to distributions
made In taxable years beginning after D-
cenber 31, 1940) as of the beginning of the
firt day of the taxable year for which the
tax under this subchapter Is being computed.

(P) Reduction, on account of ditiuions
out of y c-1941 accumulated earningz and
Proflit. The new capitel for any day of the
taxable year, computed without the applica-
fLon of ubpa= raph (E), shall be reduced
by the amount which, after the beginning of
the first taxable year whIch begins after Dc-
cembar 31, 1940, has ben distributed Cut of
earnings and profits accumulated prior to the
beginning of such first taxable year.

(7) D-fclit in earnings and profts of
another cOrToTatin. In the ca-e of a trans-
feree, as defined In subzection (c) (5), an
amount, determined under such paragrph,
equal to the portion of the deficit in earn-
Ing and profits of a transferor attributable
to property received previously to such day.

(b) Reduction in equity inrested capitct.
The amount by which the equity nvested
capltal for any day sball be reduced as pro-
vided in aubsectlon (a) shall be the sum
of the following amount

- -

(1) Dfstributions in previous years. Ds-
tributions made prior to such taxable year
which wre not out of accumulated earning
and profits;

(2) Di tributions during the year. D:s-
tributlons previously made during such tax-
able year which are not out of the oarnin-,
and profits of such taxable year;

(3) Earnings and pofits of another csrp,-
ration. Tho earnings and profits of another
corporation which previously at any time
were Included in accumulated earnings and
proflts by re:sn of a transaction described
In cectlon 11= (b) to (e), both Inclusive, or In
the correponding provision of a prior reve-
nue law, or by reason of the transfer by
such other corporation to the t=payer of
property the b-is of which in the hands of
the taxpayer Is or w determined with ref-
crence to Its b_Is In the hands of ruch
other corportion, or t, uld have been -o de-
termined If the property had ben other than
money; and

(4) [Not applicable to taxable years undar
the: regulations (section 230 (c) and (d),
Rev. Act 1942).]

(5) Deficit in earnfng and profits tras-

ierrcd to another core:aratfon. In the case
of a transferor, a-- defined In cub-cztson (c)
(5), an amount, deterrmine under such
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paragraph, equal to the portion of the deficit with certain exchanges and liquidations, see
in earnings and profits of the transferor at- Supplement C.
trtbutable to property transferred previously (e) For determination of equity invested
to such day. capital in special cases, see section 723.

(c) Rules for application of subsections (a) , (f) The reserves of an insurance company
and (b). For the purposes of subsections shall not be included In computing equity
(a) and (b)- invested capital under this section but shall

(1) Distributions to shareholders. The be treated as borrowed capital as provided
term "distribution" means a distribution by In section 719.
a corporation to its shareholders, and the
term "distribution in stock" means a dis- § 35.718-1 Determination of d a i Iy
tribution by a corporation in its stock or -equity invested capital; money and prop-
rights to acquire its stock. To the extent erty paid in. The equity invested capital
that a distribution in stock is not considered for any day is determined as of the be-
a distribution of earnings and profits it shall ginning of such day. The basis or start-
not be considered a distribution. A distrlbu- ing point is found in the amount of
tion in stock shall not be regarded as money
or property paid in for stock, or as paid-in money and property previously paid in
surplus, or as a contribution to capital. for stock, or as paid-in surplus, or as a

(2) Distributions in first sixty days of tax- contribution to capital. The terms
able year. In the application of such sub- "money paid in" and "property paid in"
sections to any taxable year beginning after do not include amounts received as pre-
December 31, 1940, so.much of the distribu- miums by an insurance company subject
tions (taken in the order of time) made dur- to taxation under section 204. For the
ing the first sixty days thereof as does not purpose of determining equity invested
exceed the accumulated earnings and profits
as of the beginning thereof (computed with- capital, the amdunt of any property paid
out regard to this paragraph) shal be con- in is the unadjusted basis to the taxpayer
sidered to have been made on the last day for determining loss upon a sale of ex-
of the preceding taxable year. change under the law applicable to the

(3) Computation of earnings and profits taxable year for which the invested cap-
of taxable year. Por the purposes of subsec- ital is being computed. If the property
tions (a) (3) (B) and (b) (2) in determin- was disposed of after February 28, 1913,
Ing whether a distribution is out of the
earnings and profits of any taxable year, such and before such taxable year, such un-
earnings and profits shall be computed as of adjusted basis shall be determined under
the close of such taxable year without dimi- the law applicable to the year of dis-
nution by reason of any distribution made position, but without regard to the value
during such taxable year or by reason of of the property as of MarclP 1, 1913; if
the tax under this subchapter or chapter 1 the property was disposed of before
for such year and the determination shall March 1, 1913, its unadjusted basis shall
be made without regard to the amount of
earnings and profits at 'the time the dis- be considered to be its fair market value
tribution was made. at the time paid in.

(4) [Not applicable to taxable years under If the basis to the taxpayer is cost and
these regulations (section 230 (c) and (d), stock was issued for the property, the
Rev. Act 1942).] cost is the fair market value of such stock

(5) Deficit in earnings antI profits-earn- at the time of its issuance. If the stock
ings and profits of transferor antI transferee- had no established market value at the
If a corporation (hereinafter called "trans- time of the exchange, the fair market
feror") transfers substantially all its prop-
erty to another corporation formed to acquire value of the assets of the company at
such property (hereinafter called "trans- that time should be determined and the
feree"), if- liabilities deducted. The resulting net

(A) the sole consideration for the transfer worth will be deemed to represent the
of such property is the transfer to the trans- total value of the outstanding stock. In
feror or its shareholders of all the stock of determining net worth for the purpose
all classes (except qualifying shares) of the of fixing the fair market value of the
transferee. (In determining whether the ock at the ti ofrte cane, the
transfer is solely for stock, the assumption stock at the time of the exchange, the
by the transferee of a liability of the trans- property paid in for such stock shall be
feror or the fact that the property acquired included in the assets at its fair market
is subject to a liability shall be disregarded); value at that time.

(B) the basis of the property, in the hands If stock having no established market
of the transferee, for the purposes of this value is issued for intangible property,
Subsection, is determined by.reference to the and it is necessary to determine the fair

'basis of the property in the hands of the market value of such property, the fol-
transferor;

(C) the transferor is forthwith completely lowing factors, among others, may be
liquidated in pursuance of the plan under taken into consideration in determining
which the acquisition of the property is made; such value: (a) The earnings attributable
and to such intangible assets while in the

(D) immediately after the liquidation the hands of the predecessor owner; and (b)
shareholders of the transferor own all such any cash offers for the purchase of the

for the purposes of this subchapter, in com-
puting the equity invested capital for any
day after the date of the acquisition of the
property, the earnings and profits or deficit
in earnings and profits of the transferee and
the transferor shall be computed as if, imme-
diately before the beginning of the taxable
year in which such transfePoccurs, the trans-
feree had been in existence and sustained a
recognized loss, and the transferor had real-
ized a recognized gain, equal to the portion
of the deficit in earnings and profits of the
transferor attributable to such property.

(d) For special rules affecting computation
of property paid in for stock in connection

erty, at or about the time of its acquisi-
tion. A corporation claiming a value for
intangible property 1oaid In for stock
,should file with its return a full state-
ment of the facts relating to such valua-
tion. -

If the property was acquired after De-
cember 31, 1920, by a corporation from a
shareholder as paid-in surplus or from
any person as a contribution to capital,
then the basis shall be the same as -it
would be in the hands of the transferor
if the transfer had not been made. (See

section 113 (a) (8).) If so acquired prior
to January 1, 1921, the basis Is the fair
market value of the property at the time
it was paid in. Where the basis Is the
transferor's basis, those adjustments
shall be made to such basis with respect
to the period before the property was
paid in as are proper under section 115
(1) for determining earnings and profits,
Thus, if A paid intoa corporation In 1930
as paid-in surplus certain improved real
estate purchased by him In 1920 for
$20,000, with respect to which deprecia-
tion was allowed for the period held by
him in amounts aggregating $0,000 (the
full amount allowable), A's basis of
$20,000 shall be reduced by $5,000 for the
purpose of computing the Invested capital
of the corporation.
. The fact that the money or property
paid in has been lost, destroyed, or other-
wise disposed of shall not reduce the In-
vested capital, except as such'facts are
reflected in the earnings and profits as of
the beginning of the taxable year. As to
cases with respect to which the equity
invested capital at the beginning of the
year can not be determined, see section
723. As to determination of amount of
property paid in for stock in connection
with certain exchanges, see section 760
(b), As to determination of additional
amount to be included In daily equity
invested capital on account of new capi-
tal, see § 35.718-4.

See section 761 for rules for the elimi-
nation of duplication In invested capital
as between two or more corporations,

§ 35.718-2 Determination of daily
equity invested capital; accumulated
earnings and proltts -(a) In general.
The -term "accumulated earnings and
profits" Is not defined in the Internal
Revenup-Code. See, however, section 115
and the regulations prescribed there-
under as to the effect of certain transac-
tions on earnings and profits, and § 35.-
718-5 as to the effect of the declaration
and distribution of dividends. In gen-
eral, the concept of "accumulated earn-
ings and profits" for the purpose of the
excess profits tax Is the same as for the
purpose of the Income tax. As to deter-
mination of additional aiiount to be In-
cluded in daily equity Invested capital on
account of new capital, see § 35.718-4. In
computing accumulated earnings and
profits as of the beginning of the taxable
year, a taxpayer keeping Its books and
making its income tax returns on the ac-
crual basis shall subtract the income and
excess profits taxes for the preceding tax-
able year. If there Is a deficit in the ac-
cumulated earnings and profits as of the
beginning of the taxable year, such
deficit shall not be taken into account in
determining Invested capital, and in such
cases the earnings and profits as of the
beginning of the taxable year shall be
considered as zero, but subsequent earn-
ings and profits shall be applied against
such deficit. Unrealized appreciation in
value of property Is not a factor In de-
termining earnings and profits,

If the earnings and profits of another
'corporation have been included in the
earnings and profits of the taxpayer by
virtue of a transaction of the character
referred to in section 718 (b) (3), for the
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puirpose of computing the equity invested
capital of the taxpayer for each day after
the day of such transaction there shall be
included in the accumulated earnings
and profits Qf the taxpayer as of the be-
ginning of its taxable year in which such.
transaction occurred the proportionate
part of any earnings and profits of the
other corporation accumulated prior- to
the beginhing of such taxable year and
properly llocable to the taxpayer; and
there shall be included in the current
earnings and profits of the taxpayer for
such taxable year the proportionate part
of any earnings and profits of such other
corporation accumulated after the be-
ginning of such taxable year and properly
allocable to the taxpayer. The amount
so included in the earnings and profits
of the taxpayer as of the beginning of its
taxable year in which the transaction
occurred or in its current earnings and
profits for such year shall not exceed
such proportionate part of the earnings
and profits of such other corporation
accumulated as of the day on which such
transaction occurred.

If the transaction which resulted in
the transfer to the taxpayer of the earn-
ings and profits of another corporation
constitutes an intercorporate liquidation
subject to the provisions of section '61,
the rule of the preceding paragraph shall
apply only with respect to that portion of
such earnings and profits attributable to
the stock of such other corporation held
by the taxpayer with a basis determined
under section '61 to be a basis otherthan
cost. Section '61 (d) (1) provides for
the adjustment appropriate with respect
to the earnings and profits of such other
corporation taken over in the liquidation

-attributable to the stock of such other
corporation held by the taxpayer with
a basis determined to be a cost basis.

(b) Cur r e n t earnings and profits.
Earnings and profits of any taxable year
can not be included in the computation
of invested capital for that year. 'If a
dividend is declared and paid during any
year out of the earnings and profits of
that year and the stockholders pay back
into the corporation all or a substantial
part of the amount of such dividends,
the amount so paid back can not be in-
cluded-in the computation of invested
capital for that year unless the corpora-
tion shows by evidence satisfactory to the
Commissioner that the dividenids were
paid in good faith and without any un-
derstanding, express or implied, that they
were to be paid back.

In any case in which the earnings and
profits of another corporation are in-
cluded in the accumulated earnings and
profits of the taxpayer by reason of a
transaction of the character referred to
in section '18 (b) (3), the proportionate
part of any such earnings and profits ac-
cumulated after the beginning of the tax-
able year of the taxpayer in which such
transaction occurred and allocable to the
taxpayer, but in an amount not to exceed
the proportionate part of the earnings
and profits of such other corporation ac-
cumulated as of the day of such trans-
action, shall be considered to be current

- earnings of the taxpayer for such taxable
year.

The earnings and profits for the tax-
able year in which an ntercorporate
liquidation has occurred subject to the
provisions of section '61 shall be in-
creased or decreased, as the case may be,
by the plus adjustment or the minus ad-
justment computed under section 7161 (b)
with respect to the stock of the liquidated
corporation held by the taxpayer with a
basis determined under section '61 to be
a cost basis. See section 761 (d) (1).

§ 35.'118-3 Determination of daily
equity invested capital,, distributions in
stock. A distribution made prior to the
taxable year by a corporation in its stock.
or in rights to acquire Its stock, to the
extent to which it constitutes a distribu-
tion of earnings and profits of the corpo-
ration, constitutes an item of invested
capital. Such a distribution made dur-
ing the taxable year out of earnings and
profits other than out of the earnings and
profits of that year is also an Item of in-
vested capital. If a stock dividend is
paid out of capital and not out of earn-
ings and profits, or is of such a character
as not to be subject to tax In the hands
of a distributee because exempt as a stock
dividend either by statute or otherwise,
it is not deemed to constitute a distribu-
tion and does not reduce the earnings
and profits account. See section 115 (h).
For new capital treatment of distribu-
tions in stock, see § 35.'18-4.

§ 35.'18-4 Determination of da iIy
equity invested capital; new capitaL-
(a) In general. The equity Invested
capital for any day of the taxable year,
as partially determined under section
'118 (a) (1) to (4), shall be increased by
an amount equal to 25 percent of the
new capital, if any, for such day. The
term "new capital" for any such day
means the aggregate amount of money
and property paid in for stoc, or as
paid-in surplus, or as a contribution to
capital, and the amount of distributions
made in stock and includible for such
day under section '18 (a) (1) to (3 , sub-
ject, however, to the limitations pro-
vided in subparagraphs (A) to (F) of
section 718 (a) (6,.

(b) Limitations uidcr subparagraph
(A) of section 718 (at (6). The limi-
tations provided in subparagraph (As of
section '118 (a) (6) exclude from the
term "new capital" the amount of any
equity invested capital acquired in an
exchange occurring during a taxable
year beginning after December 31, 1940,
to which section 112 (b) (3, (4), or 15),
or so much of section 112 (cl, (d), or (e)
as refers to section 112 tb) 3), (4j, or
(5), is applicable. However, in deter-
mining whether an exchange is within
section 112 (b) (3), (4), or (5), or so
much of section 112 (c), (d), or (e) as
refers to section 112 (b) (3), (4), or (5),
the control requirement is considered to
mean the ownership of stock possessing
more than 50 per cent of the total com-
bined voting power of all classes of stock
entitled to vote or more than 50 per cent
of the total value of shares of all classes
of stock. These limitations also apply to
all exchanges under Supplement R of
Chapter 1 which would be subject to the
statutory provisions referred to in the

preceding sentence if it werenot for sec-
tion 371 (g). The application of thesa
limitations may be illustrated by the fol-
lowing example:

Ezamp e. The A Cmporatln Irsu-s nto:,
during the taxable year bzginning on Janu-
ary 1. 1942. to the B Coroion In cxch-a
for the transfer of certain prop-rty by the
B Corpzratlon. Immediately after the tranz-
fer the stcal: acquired by the B Corporation
has a vaue of 10.000, the total value of all
cla-cz; of rtacle of the A Corporation then
outotanding amounting to $18,000. The A
C ratlon obtains no new ceptal. since thie
property for rhich tha new saoc% Tas l -u:d
was obtained in an ex-chane to which sz:-
tlon 112 (b) (5) would be applicable if the
term "control" hadl bcen defined in section
112 () co as to include either the owner-
ship of stock p:-Ang more than 50 pr-
cent of the total combined voting p-wea of
all cI-= of stcel: entitled to vote or more
than ED prcent of the total value of all
cla-se3 of ztock outstanding.

(c) L Mitations under subparagraph
(B) of section 718 (a) (6). The limita-
tions provided in subparagraph (B) of
section '118 (a) (6) exclude from the
term '"nv- capital" any money or prop-
erty paid in to the tpayer by a trans-
feror corporation if immediately after
such transaction the transferor and the
taxpayer are members of the same con-
trolled group as that term is defined in
such subparagraph. The application of
these limitations may be illustrated by
the following example:

Eiamplc. The A Corporation owns stc- - in
the B Corporation, and the B Corporation
orms tcel" in the C Corporation. The A
Corporation tranafers property to the C Cor-
poration In "xchange for stock.' of the C Cor-
poration. Immediately after the tranzfer the
Ltec owned by the A Corporatfon in the
B Corporation poe=rae more than 50 per cent
of the total combincd voting powr of all
claee3 of sto.: entitlcd to vote. Alzo imme-
diately after wuch tranzfer the stao: owned
by the B Corporation in the C Coiporatiaon
ha a value equal to more than 50 percent of
the total value of all cla-=s of stoc: of the
C Corporation. The a Corporation obtains
no new capital through the acquleition of
the property from the A Corporation in ex-
cians for It- staoc, since Immediately after
the tra" cr the A Corporation, the trans-
feror. and the C Corporation, the trnzferee,
ae memberz of the -me controlled group.

(d) Limitations under subpararraph
(C) of aection, 718 (a) (6). The limita-
tions provided in subparagraph (Ci of
section '118 (a) (6) exclude from the term
"new capital" any distribution in stock
describEd in section '118 (a) (3) made by
the taxpayer to another corporation if
immediately after the distribution the
taxpayer and the other corporation are
members of the same controlled group
as that term Is defined in subparagraph
(B) of section '118 (a) (6). The applica-
tion of these -limitations may be illus-
trated by the followin. example:

E amplc. The A Corporation ria.-a - dis-
tributlon in tasa!e ecl: dividendl to the
B and C Corporations during the t.able year
beginning on January 1, 192. Immedlately
alter the dLtribution the B and C Corpora-
tlonz own sto2% in the A Corporation which
"n a voting power of more than, o per cant
of the combined voting pawer of all clazz--
of stock entitled to vote. Alzo Immediately
after the transfer the B Corpcratic o=
stock in the C Corporation which has a velua
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of more than 50 per cent of the total value
of all classes of stock of the C Corporation.
The taxable stock dividend distributed by the
A Corporation does not constitute new capital
to the A Corporation.

(e) Limitations under subparagraph
(D) of section 718 (a) (6). The limita-
tions provided in subparagraph (D) of
section 718 (a) (6) require that the
amount of new capital for any day of the
taxable year, computed withbut the ,ap-
plication of section 718 (a) (6) (E), shall
be reduced by the excess of the amount
of inadmissible assets held on the begin-
ning of that day over the amount of such
assets held on the beginning of the first
day of the taxpayer's first taxable year
beginning after December 31, 1940. The
application of these limitations may be
illustrated by the following example:

Example. The X Corporation makes its
excess profits tax return on the calendar year
basis. On July 1, 1942, cash in the amount
of $100,000 is paid in for stock. There are
no Other changes made in either the amount
of equity invested capital or the amount
of borrowed capital at any time during the
year 1942. The adjtisted basis of inadmissible
assets as of January 1, 1941, amounts to
05,000. The adjusted basis of such assets as
of July 2, 1942, is $15,000. Under subpara-
graph (D) the new capital of $100,000 is re-
duced to $90,000 as of July 2. 1942, as shown
by the following computation:

Money paid in for stock July 1, 1942- $100, 000
Less:

Excess of Inadmissible assets as of
July 2, 1942, over such assets
as of January 1, 1941 ($15,000
minus $5,000) ----------- ----- 1 0, 000

New capital as reduced under sub-

paragraph (D) ------------------ 90, o00

(f) Limitations under, subparagraph
(E) of section 718 (a) (6). The limita-
tions provided in subparagraph (E) of
section 718 (a) (6) prevent new capital
as of any day from exceeding the amount
by which the total equity invested capi-
tal and borrowed capital as of such day
(computed without including the 25 per
cent increase and reduced as provided in
such subparagraph on. a c c o u n t of
amounts excluded under subparagraph
(A) or (B) exceeds the sum of the equity
invested capital and borrowed capital as
of the fist day of the taxpayer's first
taxable year beginning after December
31, 1940 (reduced as provided in such
subparagraph on account of reduction
in accumulated earningis and profits
other than as the result of distributions).
The application of these limitations may
be illustrated by the following example:

Example. The Y Corporation.makes its
return on the. calendar year basis. Its equity.
invested capital as of January 1,- 1941,
amounts to $30,000, consisting of money paid
in for stock, $20,000, and accumulated earn-
ings and profits, $10,000. Its borrowed capital
as of January 1, 1941, consistsof bonds out-
standing in the amount of $15,000., Accord-
ingly, the total of its equity Invested capi-
tal and borrowed capital as of January 1,
1941, is $45,000. The corporation has no in-
admissible assets at any time during the
year 1941 or 1942. No changes in its equity
invested capital or borrowed capital occur
in 1941. On July 1, 1942, the following events
occur: I

(1) The corporation distributes taxable
stock dividends amounting to $5,000 out of

earnings and profits accumulated prior to
January 1, 1941;

(2) Money amounting to $15,000 Is paid in
as a contribution to capital;

(3) Property with an unadjusted basis of
$20,000 for determining loss Is acquired for
stock in an exchange to which section 112
(b) (4) Is applicable; and

(4) Bonds in the amount of $10,000 are
retired.

Only $5,000 of the $40,000 of new capital
(tentative) arising out of the transactions
which took place on July 1, 1942, constitutes
new capital as of July 2, 1942, computed as
follows:

(1) Sum of equity invested capital
and borrowed capital as of
July 2, 1942 (computed with-
,out regard to 25 percent in-
crease in new capital) ------- $70, 000

(2) Property paid in for stock ex-
cluded under subparagraph
(A) ----------------------- 20,000

(3) Item (1) minus item (2) ---- 50,000
(4) Sum of equity invested capital

and borrowed capital as of
January 1, 1941 ------- ------ 45,000

(5) New capital as of Juli 2, 1942
(item (3) minud item (4))._ 5,000

If the accumUlateh earnings and profits
of the Y Corporation are reduced to zero
as of January 1, 1943, because of the stock
dividend distribution of $5,000 made on July
1, 1942, and because ot an operating loss of
$5,000 during the taxable year 1942, the new
capital Includible in equity invested capital
as of January 1, 1943, would remain at $5,000
under the application of subparagraph (E),
as shown by the following computation:

(1) Sum of equity invested capitaland borrowed capital as of
January 1, 1943 (computed
without regard to 25 percent
Increase in new capital) ---- $65,000

(2) Property paid in for stock ex-
cluded udder subparagraph
(A) -------- - .-------------- 20, 000

(3) Item (1) minus Item (2) ------- 45,000

(4) Sum of equity invested capital
and borrowed capital as of
January 1, 1941 ------------- 45, 000

(5) Excess of accumulated earnings
and profits as of January 1,
1941. over earnings and profits,
computed without regard to
distributions, as of January 1,
1943 ,($10,000 minus $5,000)-- 5, 000

(6) Item (4) reduced by item (5)--- 40,000
(7) New capital as of January 1,

1942 (item (3) minus Item
(6)) ------------------------ 5,000

'The application of subparagraph (F) Is
not shown in the above computation since
it does -not change the result.

(g) Limitations under subparagraph
(F) o1 section 718 (a) (6). The limita-
tions provided. in -subparagraph (F) of
section 718 (a) (6) require that new cap-
ital for any day of the taxable year (com-
puted witthout the application of sub-
paragraph (E)), shall be reduced by
distributions made after the beginning of
the first taxable year which begins after
December 31, 1940, out of earnings and
profits accumulated prior to the begin-
ning of such first taxable year. The ap-
plication of these limitations may be il-
lustrated by the following examples:'

Example (1). The Z Corporation mqkes its
return on the calendar year basis. Its total

equity invested capital and borrowed capital
as of January 1, 1941, Is $100,000, Including
$10,000 of accumulated earnings and profits,
No changes occur In its equity Invested capi-
tal or borrowed capital during 1041, The only
capital 4cquired during 1042 amounts to $10,-
000, resulting from the distrIbutlori of a tax-
able stock dividend on July 1, 1042. The
corporation has no earnings and profits for
1942. The capital resulting from the stock
dividend is excluded from nsv capital by
subparagraph (F) (as well as by subpara-
graph (E)), for it Is reduced by the amount
distributed out of earnings and profits ac-
cumulated prior to January 1, 1041,

Example (2). Assume that the facts with
respect to the Z Corporation are the same
as In example (1), except that the Z Corpo-
ration has an operating loss of $10,000 for th0
year 1942. Although tinder subparagraph
(E), because of the adjustment relative to a
reduction In accumulated earnings and
profits not resulting from distributions, there
would be new capital as of January 1, 1942, in
the amount of $10,000, the application of sub-
paragraph (F) prevents the stoct dividend
distributed on July 1, 1942, from being now
capital, nasmuch as the capital from the
stock dividend ($10,000) must be reduced by
the amount of the distribution out of earn-
igs and profits accumulated prior to Janu-
ary 1, 1941 ($10,000).

Example (3). Assume that the facts with
respect to the Z Corporation are the same as
In example (1), except that there are no
earnings and profits In 1942 and no operat-
Ing loss for such year and that Its earnings
and profits for 1943 are $10,000. Although,
because of the 1943 earnings and profits, there
would, be new capital under subparagraph
(E) In the amount of $10,000 as of January
1, 1944, subparagraph (F) prevents the stock
dividend distributed on July 1, 1042, from
being new capital, inasmuch as the capital
resulting from such stock dividend ($10,000)
is reduced by the amount of the distribution
($10,000) made out of earnings and profits
accumulated prior to January 1, 1941.

§ 35.718-5 Determination of daily
equity invested capital; reductions by
distributions.. The amount of the daily
equity Invested capital as partially de-
termined by taking the aggregate of,the
sums described in sectioh 718 (a) shall
be reduced by the amount of the diS-
tributions made in prior taxable years
which were not out of accumulated earn-
ings and profits plus the amount of the
distributions previously made during the
taxable &ear which were not out of the
earnings or profits of such year. In de-
termining whether a distribution Is out
of the earnings and profits of any tax-
able year, such earnings and profits shall
be computed as of the close of such tax-
able year without diminution by reason
of any distribution made during such
taxable year or by reason of the excess
profits tftx imposed by the Excess Profits
Tax Act of 1940, or by reason of the tax
imposed by Chapter 1, and without re-
gard to the amount of earnings and
profits at the time the distribution was
made.

For example, if a corporation making
a retm'n on the calendar year basis had
accumulated earnings and profits as of
the 'beginning of the taxable year of
$50,000, and earnings and profits during
the taxable year (without diminution by
any distributions, the excess profits tax
for the taxable year, or the income tax
for the taxable year) of $150,000, all
earned during the last six months of the
taxable year, and distributed $115,000
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as dividends ouing the taxable year,
$56,000 onApril 1, $70,000 on July 1, and,
$49,000 on October 1, six-sevenths of
each distribution will be deemed to have
been paid out of earnings of the taxable
year and one-seventh froni accumulated
earnings and profits, so that accumu-
lated earnings and profits will be reduced
by $8,000 beginning April 2, by an ad-
ditional $10,000 beginning July 2, and by
an additional $7,000 beginning October 2.

In computing- accumulated earnings-
and profits at of the beginning of the
taxable year and in determining 'what
distributions during the taxable year are
made out of- tie earnings and profits of
such year, for the purposes of section 718
(a) and (b) distributions made during
the first 60 -days of any taxable year are
deemed, to the extent they do not exceed
the accumulated earnings and profits as
of the beginning of the taxable year, to
have been made on the last day of the
preceding taxable year. In. applying
such rule, such distributions shall be
considered in the order of time. For ex-
ample, if a corporation on the calendar
year basis has accumulated earnings or
profits of $100,000 on January 1, 1942,
and makes distributions of $75,000 on
January 15, 1942, and $50,000 on Febru-
ary 15, 1942, the distribution of January
15, 1942, and $25,000 of the distribution
of February 15, 1942, are considered as
having been made on December 31, 1941.

A distribution is considered to be made
on the date it is payable, except that
'where no date is set for its payment, the
distribution is considered to be made on
the date when it is declared, and except
that distributions payable during the
first 60 days of a taxable year are con-
sidered to be distributions made on the
last day of the preceding taxable year to
the extent such distributions do not ex-
ceed the accumulated earnings and
profits as of the beginning of the taxable
year.

The purchase by a corporation of its
own stock for investment does not of
itself result in a-reduction of invested
capital. But see § 35.720-1 relative to in-
admissible assets. If, however, the cor-
poration subsequently cancels such stock,
invested capital is reduced, beginning
'with the day following such cancellation,
by so much of the adjusted basis of such
stock in the hands of the corporation as
is not properly chargeable to earnings
and profits of the taxable year. If stock
is purchased for retirement, there is a
distribution on the date of purchase of
the amount paid therefor and the in-
vested capital is reduced by the amount
thereof not properly chargeable to earn-
ings and profits of the taxable year.

The amount of distributions by a cor-
poration whether in bonds of such cor-

-poration, -or in money or other property
may exceed the amount of the equity
invested capital computed without re-
gard to such distributions. In such
event, the equity invested capital of such
corporation shall be reduced by virtue
of such distributions to a; negative
amount.
§ 35.718-6 Determination of daily

equity -invested capital; reduction'b7y
earnings and profits of another corpora-
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tion. Section 718 (b) (3) provides for
the elimination of the duplication which
occurs in the computation of the equity
invested capital of the taxpayer following
a transaction of the character referred to
thereih, as a result of 'which the earnings
and profits of another corporation be-
came the earnings and profits of the tax-
payer.' The earnings and profits of such
other corporation having been included
-at the time of the transaction in the
earnings and profits of the taxpayer, they
remain continuously thereafter a part of
such earnings and profits account for the
purpose of computing for any day after
such transaction the earnings and profits,
the accumulated earnings and profits at
the beginning of the taxable year, and the
earnings and profits of the taxable year.
In addition, however, the amount of such
included earnings and profits Is also
brought into computation of equity In-
vested capital of the taxpayer under pro-
visions of section 718 other than section
718 (a) (4) relating to accumulated earn-
ings and profits as of the beginning of
the taxable year. Thus, If the transac-
tion is a reorganization to which section
113.(a) (7) is applicable, and in which
the taxpayer receives all the assets of
another corporation In exchange solely
for its own stock, such amount-has al-
ready been taken into account in prop-
erty paid in for stock under section 718
(a) (2) ; or if the transaction is an inter-
corporate liquidation of another corpo-
ration involving a distribution with re-
spect to stock of such other corporation
held by the taxpayer with a basis deter-
mined under section 761 to be a basis
other than cost, such amount has al-
ready been taken into account in the
computation of equity inve~ted capital of
the taxpayer, as adjusted under section
761 (d) (2).

To preclude this duplicate inclusion.of
the earnings and profits of another cor-
poration in the invested capital of the
taxpayer, section 718 (b) (3) provides, as
a .step in the computation of equity in-
vested capital, for the reduction of equity
invested capital otherwise computed by
the amount of earnings and profits of
another corporation previously at any
time included in the earnings and profits
of the taxpayer. This adjustment is to
be made in the computation of equity
invested capital for each day after the
day of such transaction, regardless of
whether the earnings and profits ab-
sorbed were produced during the taxable
year of the taxpayer in which such trans-
.action occurred orin a prior taxable year,
and regardless of the condition of the
earnings and profits account of the tax-
payer immediately prior to or at any time
subsequent to the date of such transac-
tion.

§35,718-7 Determination of daily
equity invested capital; deficit in earn-
ings and Profits of transferor transferrmcd
to transferee. The determination of the
amount of money or property paid in for
stock or as paid-in surplus or as a con-
tribution to capital of the transferee on
account of certain tax-free exchanges is

lCommissloner v. Sanzomc, CO red. (2d)
931.
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prezcribed by section 760. (The determi-
nation with respect to excess profits tax
taxable years beginning prior to January
1, 1942, is also prescribed by section 769
if the taxpayer elects, pursuant to the
provisions of section 230 (d) of the Rev-
enue Act of 1942, to have the provisions
of section 760 apply.) Such amount of
property paid In is computed with respect
to the unadjusted basis for determining
loss of the property in the hands of the
transferee, adjusted for the period prior
to the time the property was paid in by
amounts equal to the adjustments proper
under section 115 (1) for determining
earnings and profits, minus, inter alia,
any liability of the transferor assumed
upon the exchange or to which the prop-
erty received was subject. Since the un-
adjusted basis of the property received
minus any liabilities assumed by the
transferee or to which the property re-
ceived was subject, will reflect the
amount of any deficit incurred by the
transferor, the equity invested capital of
the transferee resulting from the ex-
change would be reduced by the amount
of such deficit, although the amount of
such deficit would not have reduced the
equity invested capital of the transferor,
prior to the exchange, below the amount
of its accumulated earnings and profits.

In certain cases where, despite a re-
organization of the transferor involving
a tax-free exchange of Its assets, the cor-
porate Identity of the transferor is pre-
served, section 718 (a) (7) provides that
equity Invested capital of the transferee
for taxable years beginning after Decem-
ber 31, 1939, shall be increased by that
portion of the deficit in earnings and
profits of the transferor attributable to
the property transferred by the trans-
feror to the transferee. Section 718 (b)
(5) provides for the complementary re-
duction in the equity invested capital of
the transferor for any day after such a
transfer in taxable years beginning after
December 31, 1939, by the amount of the
deficit in earnings and profits attnbu-
table to the property transferred.

If the transferee has received substan-
tlally all, but not all, the property of the
transferor upon the exchange, the deficit
in earnings and profits of the transferor
attributable to the property transferred
shall be an amount which bears the same
ratio to the total deficit in earnings and
profits of the transferor as the excess of
the basis of the property transferred to
the transferee (adjusted by amounts
equal to the adjustments proper under
section 115 (1) for determining earnings
and profits) over the amount of any lla-
billty of the transferor assumed upon the
exchange and of any liability subject to
which such property was so received
bears to the excess of the basis of the
total assets of the transferor immediately
prior to the exchange (adjusted by
amounts equal to the adjustments proper
under section 115 (1) for determining
earnings and profits) over the amount of
any liability of the transferor, and the
amount of any liability subject to which
such assets were held immediately prior
to the transfer.
. The adjustments provided by section
718 (a) (7) and section 718 (b) (5) are
applicable only in case a corporation
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(called the transferor) transfers sub-
stantially all its property to another cor-
poration formed especially to acquire
such property (called the transferee),
Provided, That:

(a) The sole consideration lor the
transfer of such property is the transfer
to the transferor or its shareholders of
all the stock of all classes (except quali-
fying shares) of the transferee. In de-
termining whether the transfer is solely
for stock, the assumption by the trans-
feree of a liability of the tranferor or the
fact that the property acquired was re-
ceived subject to a liability shall be
disregarded;

(b) The basis of the property in, the
hands of the transferee sis determined
by reference to the basis of such property
in the hands of the transferor;

(c) The transferor is forthwith com-
pletely liquidated in pursuance of the
plan under which the acquisition of the
property was made; and

(d) Immediately after such liquidation
the shareholders of the transferor own
all the stock of the transferee received
by the transferor.

The earnings and profits of the trans-
feree for any day after the date of ac-
quisition of the property shall be con-
sidered to have been reduced by an
amount equal to the amount by which the
equity invested capital was increased
pursuant to section 718 (a) (7), as if
Immediately before the beginning of the
taxable year in which such transfer oc-
curred the transferee had been in exist-
ence and had sustained a recognized loss
equal to the portion of the deficit in
earnings and profits of the transferor
attributable to the property acquired by
the transferee. The deficit in earnings
and profits of the transferor for any day
after the date of the transfer of property,
and prior to the liquidation, must be de-
creased by the amount by which the
'equity invested capital is decreased pur-
suant to section 718 (b) (5), as if immedi-
ately before the beginning of the taxable
year In which the transfer occurred the
transferor had realized a recognized gain
equal- to the portion of the deficit in
earnings and- profits of the transferor
attributable to the property transferred
to the transferee.

The provisions of section 718 (a) (7),
section 718 (b) (5), and section 718 (c)
(5) shall apply only in the case of a tax-'
free exchange involving a single trans-
feror and shall not apply to instances
where two or more transferors transfer
property to a transferee in a tax-free
exchange.

The provisions of this section may be
Illustrated by the following example: -

Example. In 1942 Corporation A, which
was organized under the laws of the State
of New York, found it necessary to incorpo-
rate under the laws of Delaware. Conse-
quently a new Corporation B was organized
under the laws of Delaware, and in exchange
for all its stock received the entire assets of
Corporation A. Immediately 'after the ex-
change Corporation A was liquidated, and
the stock of Corporation B was transferred to
the shareholders of Corporation A. Imme-
diately prior to the exchange, the equity in-
vested capital of Corporation A, consisting
of money and property previously paid in
for stock, was $500,000; in addition, Corpo-

ration A had a deficit in earnings and profits
of $200,000. The adjusted basis of the assets
of Corporation A at the time of the exchange
properly adjusted under section 115 (1) for
the computation of earnings and profits, and
consequently the unadjusted basis of the
assets to Corporation B at such time was

-$300,000. The equity invested capital of
Corporation B, however, as of January 1,
1943, is $500,000,-since section 718 (a) (7)
requires the addition of Corporation A's
$200,000 deficit to the equity invested capi-
tal of Corporation B, otherwise determined--
As of January 1, 1943, Corporation B is also
considered to have a deficit in earnings and
profits of $200,000. If in- 1943 Corporation
B had earned $150,000, its equity Invested
capital as of January 1, 1944, would be $500,-
000 and its deficit in earnings and profits
would be $50,000 ($200,000 minus $150,000).
If In 1944 Corporation B had earned $75,000,
its equity Invested capital as of January 1,
1945,_ would be $525,000 ($500,000 plus $25,-
000 accumulated earnings and profits ($150,-
000 plus $75,000, minus $200,000)). Imme-
diately after the exchange the equity invested
capital of Corporation A would be $300,000
since section 718 (b) (5) requires the re-
duction of Corporation A's invested capital
by the amount of any deficit in earnings and
profits transferred to the transferee pur-
suant to the provisions.of section 718 (c)
(5), and Corporation A's deficit in earnings
and profits computed pursuant to sectiod 718
(c) (5) would be zero ($200,000 minus
$200,000).

§ 35.718-8 Determination of d a i I y
equity invested capital; insurance com-
panies. Section 718 (f) provides that
the reserves of certain insurance com-
panies shall not be included in comput-
ing equity invested capital but shall be
treated as borrowed capital as providgd
in section 719. This rule does not apply
to the computation of invested capital of
mutual insurance companies other than
life or marine, the reserves of which
would not beincluded in equity invested
capital undersection 718 (see section 718
(e)) but are included only in equity in-
vested capital as provided in section
723 (b).

Szc. 719. BoRRowED vEsTEs cAPrrAL.
[Added by sec. 201, Second Rev. Act 1940;
amended by sees. 205 (e) and 230 (b), Rev.
Act 1942.1 -.

(a) Borrowed capital. The borrowed cap-
ital for any day of any taxable year shall be
determined as of the beginning of such day
and shall be the sum of the following:

(1) The amount of the outstanding in-
debtedness (not including interest) of the
taxpayer whichis evidenced by a bond, note,
bill of exchange, debentue, certificate of
-indebtedness, mortgage, or deed of trust, plus,

(2) In the case of a taxpayer having a
contract (made before the expiration of 30
days after the date of the enactment of the
Second Revenue Act of 1940) with a foreign
government to furnish articles, materials, or
supplies to such foreign government, if such
contract provides for advance payment and

,for repayment by the vendor of any part of
such advance payment upon cancellation of
the contract by such foreign government,
the amount which would be required to be
so repaid if cancellation occurred at the be-
ginning of such day, but no amount shall be
considered as borrowed capital under this
paragraph which has been includible in gross
income, plus,

(3) In the case of an insurance company,
the mean of the amount of the pro rata un-
earned premiums determined at the begin-
ning and end of the taxable year, plus,

(4) In the case of a life insurance com-
pany, the mean of the amount of the ad-

justed reserves, and the mean of the amount
of the reserves on Insurance or annuity con-
tracts (or contracts arising out of Insurdnce
or annuity contracts) which do not involve,
at the time with reference to which the com-
putation was made, life, health, or accident
contingencies, determined at the beginning
and end of the taxable year;

(b) Borrowed invested capital. The bor-
rowed invested capital for any day of any
taxable year shall be determined as of the
beginning of such day and shall be an amount
equal to 50 per centum of the borrowed cap-
ital for such day.

§ 35.719-1 Borrowed invested capital,
The borrowed invested capital for any
day of the taxable year Is 50 percent of
the borrowed capital for such day deter-
mined as of the beginning of such day.
Borrowed capital is defined to mean.

(a) Outstanding indebtedness (other
than Interest, but including indebtedness
assumed or to which the taxpayer's prop-
erty is subject) of the taxpayer which
Is evidenced by a bond, a promissory note,
bill of exchange, debenture, certificate
of indebtedness, mortgage, or deed of
trust, plus

(b) In the case of a corporation hav-
ing a contract, made before November
8, 1940, with a foreign government to fur-
nish articles, materials, or supplies to
such foreign government, amounts re-
"eelved as advance payment In connec-
tion with and as provided by such con-
tract, to the extent such amounts would
be repayable pursuant to the terms of
the contract, If cancellation by such for-
eign government occurred at the begin-
ning of the day for which the borrowed
capital Is being ascertained, but no
amount shall be Included as borrowed
,capital which has been Includible in
gross income, plus

(c) In the case of an Insurance com-
pany (except a mutual Insurance com-
pany other than life or marine), the
mean of the amount of the pro rata un-
earned premiums (see section 204 (b)
(5) and § 29,204-2 of this chapter) de-
termined at the beginning and end of
the taxable year, plus -

(d) In the case of a life Insurance
'company, for any taxable year bbgln-
ning after December 31, 1941, the mean
of the amount of the adjusted reserves
(see section 201 (c) (3) and § 29.201-a
of this chapter) and the mean of tho
amount of the reserves on insurance or
annuity contracts (or contracts arising
out of insurance or aniulty contracts)
which do not Involve, at the time with
reference to which the computation was
made, life, health, or accident con-
tingencies, determined at the beginning
and end of the taxable year,

The provisions of section 719 (a) (3)
and (4) do not apply to mutual insur-
ance companies other than life or marine,
For computation of equity invested cap.
ital in the case of such corporations,
see section 723 (b) and .§ 35.723-2.

In order for any Indebtedness to be
included In borrowed capital It must
be bona fide. It must be one incurred
for business reasons and not merely to
increase the excess profits credit. If in-
debtednes of the taxpayer Is assumed by
another person it ceases to be borrowed
capital of the taxpayer, For such pur-
pose an assumption of Indebtedness In-
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eludes the receipt of property subject
to indebtedness..

Whether outstanding certificates des-
ignated by such names as "debenture
preferred stock" or "guaranteed pre-
ferred stock" constitute borrowed capital
depends upon whether the holder has a
proprietary interest n the corporation
or has the rights of a creditor, deter-
mined in the light of all of the facts. The
name borne by the certificate is of little
importance. More important attributes
to be considered are whether or not there
is a maturity date, the source of pay-
ment of any "interest" or "dividend"
specified in the certificate (whether only
out of earnings or out of capital and
earnings), rights to enforce payment,
and other rights as compared with those
of general creditors.

The term "certificate of indebtedness"
includes only instruments having the
general character of investment secu-
rities issued by a corporation as distin-
guishable from instruments evidencing
debts arising in ordinary transactions
between individuals. Borrowed capital
does not include indebtedness incurred
by a bank arising out of the -eceipts of
a deposit and evidenced, for example,
by a certificate of deposit, a passbook, a
cashier's check, or a certified check.

The provisions of section 719 (a) (2)
relating to contracts with a foreign gov-
ernment may be illustrated by the fol-
lowing example:

Example. The X Corporation, which makes
its income tax returns on the calendar year
basis and reports its income on the accrual
basis, entered into a contract with a foreign
government on November 1, 1940, for the
manufacture and delivery of certain parts
for aircraft, and received thereunder an ad-
vance payment as of that date of $500,000.
The contract provided for its cancellation by
the 'vendee, and further provided that the
advance payment should be returned upon
such cancellation less the sum of $100,000 and
$5,000 fok each-unit delivered before cancel-
lation. 'No units were delivered during 1940
jor 1941. Tea units were delivered December
1, 1942, another 10 units December 30, 1942,
and the contract was canceled December 31,
1942, before any other deliveries had- been
made. Borrowed invested capital would be
increased$200,00 (50 percent of $400,000) for
each day beginning. January 1, 1942. and
ending December 1, 1942; $175,000 (50 per-
cent of $350,000) for each day beginning
December 2, 1942, and ending December 30,
1942; and $150,000 (50 percent of $300,000)
for one day, December 31, 1942.

Sec. 720. ADnsusnam N =A ssmrm As-
stars. [Added by sec. 201, Second Rev. Act
1940; amended by sec. 12 (a), Excess Profits
Tax Amendments 1941, and by sees. 207 (h)
-and 220, Rev. Act 1942.]

(a) Definitions. For the purposes of this
subchapter-

(1) The term "inadmissible assets" means-
(A) Stock in corporations except stock in

a foreign personal-holding company, and ex-
cept stock which is not a capital asset; and

(B) Except as provided in subsection (d).
obligations described in section 22 (b) (4)
any part of the Interest from which is ex-
cludible from gross income or allowable as a
"credit ,egainst net income.

(2) The term "admissible assets" means
all assets other than inadmissible assets.

(b) Ratio of inadmissibles to total assets.
The amount by which the average invested
capital for any taxable year shall be 'reduced

I-as-provided in section 715 shall be an amount
which is the same percentage of such aver-
age invested cipital as the pecentage which
the total of the inadmissible assets is of the
total of admissible and inadmissible assets.

For such purpozce, the amount attributable
to each asset held at any time during such
taxable year shall be determined by accer-
taining the adjusted basis thereof (or, In the
case of money, the amount thereof) for each
day of such taxable year co held and adding
such daily amounts. The determination of
such daily amounts shall be made under
regulations prescribed by the CommsLoner
with the approval of the Secretary. The ad-
justed basis shall be the adjusted bass for
determining loss upon sale or e"change as
determined under section 113.

tc) Computation if chort-term capital
gain. If during the taxable year there has
been a gain from the sale or exchange of a
capital asset held for not more than 0 months
with respect to an inadmissible as-ot, then
so much of the amount attributable to ruch
inadmiasible asset under subsection (b) as
bears the same ratio thereto as ruch gain
bears to the sum of such gain plus the dLvi-
dends and interest on such asset for ouch
year, shall, for the purpc e of determining
the ratio of Inadmissible asets to the total
of admissible and inadmslsible a=ets, b
added to the total of adl'cIble a=ets and
subtracted from' the total of inadmL'-Ible
assets.

(d) Treatment of Gororfment obligations
as admissible assets. If the exces profits
credit for any taxable year is computed under
section 714, the taxpayer may in its return
for such year elect to increaa its normal tax
net income for such taxable year by an
amount equal to the amount of the interest
on, reduced by the amount of the amortizablo
bond premium under section 125 attributable
to, all obligations held during the taxable
year which are described in cection 22 (b)
(4) any part of the interest from which is
excludible from groas income or allovable
as a credit against net Income. In such cas-e,
for the purposes of this cection, the term
"admissible assets" includes ouch obligations.
and the term "inadmissible azzets" does not
include such obligations.

§ 35.720-1 Reduction of average in-
vested capital for inadmissible assets.
If a taxpayer owns any "Inadmissible as-
sets" on any day during the taxable year,
then section 715 relating to the compu-
tation of invested capital requires the
average invested capital to be reduced in
the same ratio as the inadmissible assets
bear to the total assets. The term "in-
admissible assets" means (1) stock In all
corporations, domestic or foreign, except
stock in a foreign personal holding com-
pany, and except stock which is not a
capital asset (such as stock held prima-
rily for sale to customers by a dealer in
securities), and (2) all obligations de-
scribed in section 22 (b) (4), any part of
the interest from which is excludible
from grbss income or allowable as a credit
against net Income. Stock held In the
treasury of the issuing corporation Is an
inadmissible asset. The term "admis-
sible assets" means all assets other than
inadmissible assets. However, if a tax-
payer in its return for the taxable year
elects to increase its normal-tax net in-
come for that year for the purpose of the
excess profits tax by including all the in-
terest derived from the obligations de-
scribed in section 22 (b) (4), reduced by
the amount, if any, of the amortizable
bond premium under section 125 attribu-
table to such obligations (see § 29.125-1
of this chapter), all such obligations shall
be considered admissible asets for such
taxable year. For the purposes of the
preceding sentence, (I) the term "In-
terest" includes, in the case of obligations
Issued at a discount, so much of such dis-
count as (for purposes of determining

gain or loss upon sale or other disposi-
tion) is treated as interest in the hands
of the taxpayer for the taxable year, and
(ii) the term "obligations described in
section 22 (b) (4)" includes obligations,
whether or not Issued at a discount, the
discount on which, if issued at a discount,
would be so treated. The following steps
are necessary in the application of sec-
tion 720:

(a) There must first be-determined the
adjusted basis for determining loss upon
the sale or exchange, as provided in sec-
tion 113, for each asset, or, in the case
of money, the amount thereof, owned at
the beginning of each day during the
taxable year.

(b) There must then be determined
the aggregate of the admissible assets
and the aggregate of the inadmisible
assets for the taxable year.

(c) The average invested capital for
the taxable year must then be reduced
by the percentage which the total of the
inadmissible assets is of the total of the
admissible and inadmissible assets.

If the taxpayer had a gain during the
taxable year from the sale or exchange
of a capital asset held for not more than
six months, which capital asset was an
inadmissible asset, then the amount of
the admissible assets shall be increased
and the amount of the inadmissible as-
sets shall be decreased by so much of the
amount attributable to such inadmissi-
ble asset as such gain bears to the sum
of such gain plus the dividends or inter-
est on such asset for such year.

The amount of admissible assets and
the amount of inadmissible assets shall
be determined as of the beinning of each
day. If, however, It is impracticable to
determine such amounts as of the begin-
ning of each day but the amounts held
on a given day of each month through-
out the year or at other regular intervals
not exceeding one year can be deter-
mined, the amounts held as of the be-
ginning of each day of such month or
other period may be determined by di-
viding by two the sum of the amounts of
such assets held at the beginning of the
period and the amounts held at the end
of the period. If at any time a substan-
tial change has taken place either in the
amount of inadmissible assets or in the
total amount of admissible and inadmis-
sible asets, the effect of such change
shall be averaged exactly from the date
on which It occurred. Ordinarily the
taxpayer will be able to determine the
amount of inadmissible assets actually
held on each day of the taxable year.
The fact that It may be impracticable to
determine the amount of admissible as-
sets actually held on each day of the
taxable year will not relieve the tax-
payer from the necessity of determining
*the actual amount of inadmissible assets
held unless such determination is like-
wise impracticable.

The adjustment for inadmissible assets
may be illustrated by the fol!owing ex-
ample:

Example. The average invested capltzl of
the X Corporation, not a dealer in sesurit:z,
for its taxable year 1944, determiucd un:sr
cc&tipn 716. is $l.QO, c9. On January 1,1944,
the corporation ho.dld bonds of a State whbih
It had previously purchasde for C60,0F., and
stock in another corporation (not a foreign
poronal holding campany) which it had pre-
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viously purchased for $25,000. On July 1, assets for the taxable year 1944:
1944, it purchases stock in another corpora- The corporation does not elect
tion (not a foreign personal holding corn- normal-tax net income for exc
pany) for $20,000, and on July 4, 1944, addi- purposes by the amount of tlr
tional State bonds for $48,700. On September rived from the State bonds.
1, 1944, it sells for $29,000 the stock purchased bonds was purchased at a pren
on July 1, 1944, after receiving a dividend of The invested capital of the
$1,000 thereon. The aggregate of the daily as defined in section 715 is $900,
amounts of the admissible and inadmissible as follows:

Average investea capital for 1944 .......-....................................
Less:

Amount computed under section 720 for Inadmissible assets (10 percent of
$1,000,000, see Schedule I below) ........................................

Invested capitaffor 1944 as defined. in section 715--_ - -------------

Schedule I

(a) Aggregate of the daily amounts of inadmissible assets for the year 1944
before adjustment for short-term capital gain:

(1) State bonds held January 1, 1944 ($60,000 multiplied by
366 (days)) ----------------------------------------------- $21, 960,000

(2) State bonds purchased July 4, 1944 ($48,700 multiplied by
180 (days)) ------------------------------------------- 8,76,000

(3) Stock in domestic corporation held January 1, 1944 ($25,000
multiplied by 366 (days)) -- . . ..--------------------------- 9, 150,000

(4) Stock In domestic corporation purchased July 1, 1944, for
$20,000 and sold September 1, 1944, for $29,000 ($20,000 multi-
plied by 62 (days)) ------------------------------------- 1,240,000

(b) Less:
Adjustment on account of saort-term capital gain (see Schedule II below)----

(c) Aggregate of the daily amounts of the Inadnilssible assets after adjustment
for short-term capital gain (item (a) minus item (b) )

(a) Aggregate of the daily amounts of admissible and inadmissible assets for
the year 1944 (this item being unaffected by the adjustment on account of the
short-term capital gain) --------------------------------------------------

(e) Ratio of aggregate of daily amounts of inadmissible assets (item (c) above)
to aggregate ofdally amounts of admissible and Inadmissible assets (item (d)
above), $40,000,000 divided by $400,000,000 -------------------- percent--

Schedule 1I

Computation of adjustment on account of short-term capital gain:
(a) Amount attributable to inadmissible assets before adjustment under

section 720 (c) for short-term capital gain (stock in domestic corporation
purchased July 1, 1944, for $20,000 and sold September 1, 1944, for $29,000),
$20,000 multiplied by 62 (days)

(b) Amount of gain realized ($29,000 minus $20,000) -----------------.. ..
(a) Sum of gain plus dividends received ($9,000 plus $1,000)
(d) Ratio, of gain (item (b)) to sum of gain plus dividends received (item

(c)), $9,000 divided by $10,000 ---------------------------- percent.
(e) Adjustment on account of short-term capital gain, 90 percent of $1240,000

(item (a)) ------------------------------------------------------------

SEc. 721. ABNORMsAL=T=n IN INCOM M TAX-

A3LE pERIOD. [Added by sec. 201, Second Rev.
Act 1940; amended by sec. 5, Excess Profits
Tax Amendments 1941, and by sees. 221 and
222 (f), Rev. Act 1942.]

(a) Definitions. For the purposes of this
section-

(1) Abnormal income. The term "abnor-
mal income" means income of any class in-
cludible in the gross income of the taxpayer
for any taxable year under this subchapter
if it is abnormal for the taxpayer to derive
ihome of such class, or, if the taxpayer
normally derives income of such class but
the amount of such income of such class in-
cludible in the gross income of the taxable
year is in excess of 125 per centum of the
average amount of the gross income of the
same class for the four previous taxable years,
or, if the taxpayer was" not in existence for
four previous taxable years, the taxable years
during which the taxpayer was in existence.

(2) Separate classes of income. Each of
the following subparagraphs shall be held
to describe a separate class of income:

(A) Income arising out of a claim, award,
judgmdnt, or decree, or interest on any of
the foregoing; or

(B) [Not applicable to taxable years un-
der these regulations (section 222 (f), Rev.
Act 1942).]

(C) Income resulting from exploration,
discovery, prospecting, research, or develop-
ment of tangible property, patents, formulae,

or processes, or any coipbinatior
going, extending over a period
12 months; or

(D) Income includible in gro
the taxable year rather than f
taxable year by reason of a c]
taxpayer's accounting period caccounting; or

(E) In the case of a lessor of:
income included in gross inc
taxable year by reason of the to
the lease: or

(F') Income consisting of
stock of foreign corporations, e
personal holding- companies.

All the income which is classl
than ,one of such subparagra
classified under the one which
irrevocably elects. The classifi
come of any class not described
graphs (A) to (F), inclusive, sab
to regulations prescribed by t
sioner with the-approval of the

(3) Net abnormal income. T
abnormal income" means the a
abnormal income less, under reg
scribed by the Commissioner ,
proval of the Secretary, (A) 125 p
the average amount of the gro
the sarme class determined und
(1), and (B) an amount whic
same ratio to' the amount o
costs or expepses, deductible In
the normal-tax net Income of

is $400,000,000. year through the expendituro of which such
to increase its abnormal income was In wholo or part
ess profits tax derived as the excess of the amount of such
te interest de- abnormal Income over 126 per centum of

None of the such average amount bears to the amount of
nium. such abnormal Income.
X Corporation (b) Amount attributable to other ycars.
000, computed The amount of the not abnormal Income that

is attributable to any previous or future tax-
able year or years shall be determined under

$1,000,000 regulations prescribed by the Commissioner
with the approval of the Secretary, In the
case of amouns otherwise attributable to
future taxable years, If the taxpayer either100,000 transfers substantially all Its properties or
distributes any property in complete liquida-900,000 tlon, then there shall be attributable to the
first taxable year In which such transfer or
distribution occurs (or if such year Is pre-
vious to the taxable year In which the ab-
normal Income i includible In gross income,
to such latter taxable year) all amounts so
attributable to future taxable years not In-
cluded in the gross Income of a previous
taxable year.

(c) Computation o/ tax for current taxable
year The tax under this subchapter for the
taxable year. In which the whole of such ab-
normal Income would without regard to this
section be includible, shall not exceed the

$41,116,000 sum of:
(1) The tax under this subchapter for such

taxable year computed without the Inclu-1, 116,000 slon In gross Income of the portion of the
net abndrmil Income which Is attributable
to any other taxable year, and

40,000, 000 (2) The aggregate of the Increase In the
tax under this subchapter for the taxable
year (computed under paragraph (1) and

400, 000,'000 for each previous taxable year vibich would
have resulted If, for each previous taxable
year to which any portion of such net ab.

10 normal income Is attributable, an amount
equal to such portion had been Included in
the gross Income for such previous taxable
year.

(d) Computation of tax for future tax.
able year. The amount of the net abnormal
Income attributable to any future taxable
year shall, for the purposes of this subchapter,

$1,240,000 be included In the gross income for such tax-
9, 000 able year.
10,000 (1) The tax under this subchapter for such

future taxable year shall not exceed the sum
90 of- I

(A) the tax under this subchapter for such
1,116,000 futuie taxable year computed without the

Inclusion In gross income of the portion of
such net abnormal Income which Is attrlb-

n of the fore- utable to such year, andof more than (B) the decrease In the tax under this sub-
income for chapter for the previous taxable year In which

ss nthe whole of such abnormal Income would,
or a different without regard to this section, be Includible
ange in the which resulted by reason of the computation
or method of of such tax for such previous taxable year

under the provisions of subsection (o), butreal property. the amount of such decrease shall be dimin-ome for the Ished by the aggregate of the Increases In
ermination of the tax under this subchapter for the future

taxable year as computed under subpara-dividends on graph (A) and for the taxable years Inter-
xcept foreign vening between such previous taxable year

and such future taxable year which have re-lable in more sulted because of the Inclusion of the portions
phs shall be of such net abnormal Income attributable to
the taxpayer such intervening years In the gross Income
cation of in- for such intervening years.
[ In subpara- (2) If, In the application of subsection (a),
all be subject net abnormal income from more than one
the Commis- taxable year Is attributable to any.futuro
Secretary. taxable year, paragraph (1) of this subsection

he term "net shall be applied with respect to suob future
dount of the taxable year In the order of the taxable years
ulations pre- from which the net abnormal Income Is at-
ith the ap- tributable beginning wlh the earliest, as If
er centum of the portion of the'net abnormal Income from

ss income of each such year was the only amount so at-
er paragraph trIbutable to such futVre taxable year, and
-h bears the (except In the case of the portion for the

any direct -,.earliest previous taxable year) as if the tax
determining under this subchapter for the future taxable
the taxable year was the tax determined under pars-
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graph (1) with respect to the portion for the
next earlier previous taxable year.

(3) If in the application of paragraph (1)
to any future taxable year it is determined

,that the decrease in tax computed under
paragraph (1) (B) with respect to the net
abnormal income, a portion of which is in-
cluded in the gross income for the future
taxable year, does not exceed the aggregate
of the increases in tax computed under para-
graph (1) (B) with respect to such net ab-
normal income, then the portions of such
net abnormal income attributable to tax-
able years subsequent to such future taxable
year shall not be included in the gross in-
come for such cubsequent taxable years. For
the purpose of computing the tax under this
subchapter for a taxable year subsequent to
the future taxable year, the portion of net
abnormal income attributable to the future
taxable year shall not be included in the
gross income for such future taxable year to
the extent that the inclusion of such portion
of net abnormal income in.the gross income
for such future taxable year did not rcsult
in an increase in tax for such future taxable
year by reason, of the provisions of para-
graph (l.

(e) Application of section. This section
shall be applied only for-the purpcse of com-
puting the tax under this subchapter as pro-
vided in subsections (c) and (d). and shall
have no effect upon the computation of base

period net income. For the purposes of sub-
sections (c) and (d)-

(1) Net abnormal income means the aggre-
gate of the net abnormal income of all classes
for one taxable year.

(2) Under regulations prescribed by the
Commissioner with the approval of the Sec-
retary, the tax under this subchapter for
previous taxable years shall be computcd
as if the portions of net abnormal income
for each previous taxable year for which the
tax was computed under this section were
included in the gross income for the other
previous taxable years to which such por-
tions were attributable.

(3) If both subsections (c) and (d) are
applicable to any current taxable year, sub-
sectioh (d) shall be applied without regard
to subsection (c), and subsection (c) shall
be applied as if the tax under this sub-
chapter, except for subsection (c), was the
tax computed under subsection (d) and as
if the gross income and-the other amounts
necessary to determine the adjusted excess
profits net income were those amounts which
would result in the tax computed under sub-
section (d).

(f) Abnormal income from exploration, etc.
If by reason of taking into account, in de-
termining constructive .average basa period
net income under section 722, exploration,
discovery, prospecting, research, or develop-
ment of tangible property, patents, formu-
lae, or processes, or any combination of the
foregoing, extending over a period of more
than 12 months, such constructive average
base period net income is higher than it
would be without such taking into account,
only such portion of the income in the tax-
able year resulting from such activity which
is of a class described in subsection (a) (2)
(C) as is attributable to another taxable
year under this subchapter shall be deemed
attributable to a year other than the taxable
year.

§ 35.721-1 Abnormalities in income
in taxable year. Section 721 provides re-
lief where abnormal income (as defined
in section 721 (a)) for any excess profiti
tax taxable year is attributable to othei
taxable years. The term "abnormal in-
come" means income of any class includ-
ible in the gross income of the taxpayei
for any excess profits tax taxable year (1)
if it is abnormal for the taxpayer to de-
rive gross income of such class, or (2) ii

the taxpayer normally derives groZ3 In-
come of such class but the amount of such
income of such clas is in excess of 125
percent of the average amount of the
gross income of the same class deter-
mined for the four previous taxable years
or, if the taxpayer was not In existence
for four previous taxable years, the tax-
able years during which the taxpayer
was in existence. It is abnormal for a
taxpayer to derive Income of any class
only if the taxpayer had no gross income
of that class for the four previous tax-
able years. For the purpose of deter-
mining abnormal income under this par-
agraph the gross income of the class for
the previous taxable years Is not to be
increased or decreased by any allocation
under the provisions of section 721. Ab-
normal income is to be determined by
considering classes of income, and not
merely particular items. As to the clas-
sification of income, see § 35.721-2.

Abnormal income must be adjusted, as
provided in section 721 (a) (3), in order
to determine net abnormal income. Net
,abnormal income must then be allocated
to the various item included in abnormal
income. The items of net abnormal In-
come so determined are the amounts
which may be attributed to other taxable
years under these regulations. Net ab-
normal income and the allocated
amounts which are items of net abnor-
mal income are determined in the fol-
lowing manner:

(a) Net abnormal income is deter-
mined as follows: '

(1) The abnormal income of each
class is computed;

(2) Such abnormal income is thn re-
duced by 125 percent of the average
amount of the gross income of the same
class for the four previous taxable years
or, if the taxpayer was not in existence
for four previous taxable years, the pre-
vious taxable years during which it was
in existence;

(3) The abnormal income is further
reduced by an amount which bears the
same ratio to the amount of any direct
costs or expenses, deductible n deter-
mining the normal-tax net income for
the taxable year, through the expendi-
ture of which such abnormal income was

in whole or in part derived, as the ab-
normal Income, reduced as provided in
(a) (2), bears to the abnormal income.
The amount thus determined is the net
abnormal income.

(b) The items of net abnormal in-
come are determined as follows:

(1) Each item of abnormal income is
reduced, but not below zero, by an
amount equal to 125 percent of the aver-
age income, if any, for the four previous
taxable years, arising out of the same
property as the income represented by
the item;

(2) Each item of abnormal income is
further reduced, but not below zero, by
an amount which bears the same ratio
to the amount of any direct costs or ex-
panzes, deductible in determining the
normal-tax net income for the taxable
year, through the expenditure of which
such Item was in whole or in part de-
rived, as the amount of the item of ab-
normal income reduced in tb) (1) bears
to the amount of the item of abnormal
income;

(3) The aggregate of the items as re-
duced under (b) (1) and (2) is deter-
mined;

(4) Net abnormal income is allocated
to each item in the proportion that the
item, reduced as provided in (b) (1) and
(2), bears to the aggregate of the items
so reduced, determined in (b) (3). The
amount so allocated is an item of net
abnormal income.

The following examples illustrate the
computation of items of net abnormal
Income:

Ezampl (1) For the taxable year 1912,
the A corporation. which makes Its inacirn
tax returns on the calendar year b-, has
go:3 income of 01,0 O ,09 from judgmnts.
This con-l± of two items, cue of CE303,03 for
a Judgment crjust = and the other of C2,21-
C00, for a judment against Y. Its avera-a
Income of this c1az for the four pravious
ta.ble years was E303,00. For 1042. It has
direzt dEductible expenses of $169,c0 cpp i-
cable to the jud m=t ag ins X. There were
no direct deductible expanra oppilmbIe to
.the other judmant. The 0Icu,0,10 Is ab-
normal Income, dinco It i- in excess of 125
perent of the av=-:e income of this class
for the four previous ta-ble years. The aitems
of nct abnormal Income reprezanted by the
judmenta are determined as follows:

(1) Abnormal income ...... , .,.- ---------- , 010, 0
(2) Less 125 perccnt of avcrv-e income (C00,OO) for the four previous taxable

years ...... 375,0033

(3) Excess of (1) over t ._.23,010
(4) Less an amount bearing came ratio to $100,00 (deductions applicable to

items in this class) as C623,000 bears to -C:?,CQ)

(5) Net abnormal nceme....... -525,C)

(6) Gros Income on account of the Judgment aralnst X 0,1000

(7) Less deductions applicable to cuch Item-_*_1__ 0, 000O

(8) Amount of (0) reduced by (7) .....-- , Cog
(9) Gross income on account of the Judgment calnct Y _ $210,Q
(10) Less deductions applicable to ruch ione

(11) Amount of (9) reducrd by (10) - - - - CI)

(12) ALggreate of (8) and (9)-4%, c :

(13) Portion of net abnormal Income allocated to tie judgment against X
(640.000/840.000 of 4 4.0,0 1CC

(14) Portion of net abnormal Income allocated to the judgment ag-ainst Y

(200.00/110,000 of C25C00).-123,CZ)
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the Y field, produced no income in the four
previous years. In 1942, there were $38,200
direct expenses applicable to this lease. The-
lease produced $155,000 income in'1942. 'The
item'of net abnormal income -represented by
the X 'lease is $9,788.69, and the item repre-
sented by the Y lease is $124,273.81, computed
as follows:

(1) Gross income on account of the X lease ------------------------------ $85,000.00
(2) Less 125 percent of average income of this lease for the four previous taxable

years (125 percent of $60,000) ----------- 7 --------------------------------- 75, 000.00

(3) Item (1) less item (2) --------------------------------------------- 10,000.00
(4) Less amount bearing same ratio to $6,800 (expenses applicable to this lease)

as $10,000 bears to $85,000 ----------------------......... .....--------- 800.00

(6) Income from X lease reduced on account of average income and applicable
expenses ----------------------------------------------------------------- 9,200.00

(6) Gross income on account of Y lease ----------- ------------- $- $155, 000.00
(7) Less 125 percent of average income for the four previous taxable

years --------------------------------------------------------- None

(8) Item (6) less item (7) ----------- ---------------------------- 155,000.00
(9) Less amount bearing same ratio to $38,200 (expenses applicable

to this lease) as $155,000 bears to $155,000 - -- ----- 38,,200.00

(10) Income from Y lease reduced on account of average income
and applicable expenses --------------- : -------------------------------------- 116, 800. 00

(11) Aggregate of item (5) and item (10) --------------------- -------- ------- 126,000.00

(12) Portion of net abnormal income allocated to the X lease (9,200/126,000 of
$134,062.50) --------------------------------------------------------------- 9,788.69

(13) Portion of net abnormal income allocated to the -Y lease (116,800/126,000 -
of $134,062.50) ------------------------------------------------------------ 124,273.81

§ 35.721-2 Classification of income, considered as abnormal income for the
Section 721 (a) (2) (A), (C), (D), (E), purposes of section 721.
and (F) sets forth five separate classes of § 35.721-3 Amount attributable to
income. Income which does not fall other years. The mere fact that an item
within those provisions may be grouped includible in gross income is of a class
by the taxpayer, subject to approval by abnormal either in kind or in amount
the Commissioner on the examination does not result in the exclusion of any
of the taxpayer's return, in such other part of such item from excess profits net
classes as are re- sonable in a business income. It is necessary that the item be
of the type which the taxpayer conducts, found attributable under these regula-
and as are appropriate in the light of the tions ih whole or in part to other tax-
taxpayer's business experience and ac- able years, Only that portion of the"
counting practice. . item which is found to be attributable

All the income which reasonably is to other years may be excluded from the
classifiable in more than one class shall gross income of the taxpayer for the
be classified under. the one which the gosicm ftetxae o hI c i year for which the excess profits tax istaxpayer irrevocably elects. Such elec-, being computed.
tion shall be made in the manner pre- Items of net abnormal income are'to
scribed in § 35.721-3. be attributed to other years in the light•

The classification of income in any of the events in which such items had'
year'must be consistent with the classi- their origin, and only in such amounts as
fication made under section 721 for pre- are reasonable in the light of such events.
vlous years. The classification: must also To the extent that any items of net ab-
be consistent with any classification_ normal income in the. taxable year are
made in applying to the taxpayer section the result of high cprices, low operating
711 (b) (1) (H), (I), or (J), and section costs, -or increased physical volume of736. sales due to increased demand for orIncome from ,contracts, the -perform- decreased competition in the type of'
an'e of. which requires more than- 12 product sold by the taxpayer, such items
months is a class of income. In the case shall ifot be- attributed to other taxable
of a taxpayer which does not make the years. Thus, no portion of an item is to
election provided in section 736 (b), any be attributed to other years if such item,
such income derived in an excess profits is of a class of income which is in excess
tax taxable year beginning before of 125 percent of the average income of
January 1, 1942, and attributable under the same class for the four previous tax-
the provisions of § 30.721-7 of this chap- able years solely because of an improve-
ter to future taxable year beginning ment in business conditions. In attrib-
after December 31, 1941, shall be in- uting Items of net abnormal income to
cluded In gross Income for such future other years, particular attention must,
taxable year as provided in § 35.721-5. be paid to changes in-those years in the
However, any such income derived in an factors which determined the amount
excess profits tax taxable year beginning of such income, such as changes in prices,.
after December 31, 1941, shall not be- amount of production, and demand for

Example (2). For the taxable year 1942,
the A Corporation has $1M4,062.50 net ab-
normal income from the two oil leases which
it developed. One lease, on the Xfleld, pro-
duced an average of $60,000 a year during the
four previous taxable years, and $85,000 in
1942. There were $6,800 direct expenses ap-
plicable. to this lease. The other lease, on

the product. No portion of an Item of
net abnormal income is to be attributed
to any pievious year solely by reason of
an investment by the taxpayer In assets,
tangible 6r Intangible, employed In or
contributing to the production of such
income.

Section 721 has no effect upon the com-
putation of base period net Income or of
earnings and profits and therefore does
not affect the computation of the excess
profits credit. Similarly, It has no appli-
cation in the determination of taxes
other than the excess profits tax Imposed
by Subchapter E of Chapter 2 (except
where the excess profits tax or the credit
provided in section 26 (e) Is applicable
in the computation of other taxes).
Amounts attributed to future years are
to be included In gross Income for such
years for excess profits tax purposes only,
If the taxpayer either transfers substan-
tially all Its properties or distributes any
property In complete liquidation prior to
the close of the last future year to which
any such amounts are attributable, then
all amounts of net abnormal Income at-
tributable to years subsequent to both:

(a) The first year in which such trans-
fer or distribution In liquidation occurs,
and

(b) The taxable year In the gross in-
come of which such abnormal Income
would have been 'Included except for sec-
tion 721
shall be Included In the gross Income for
the year referred to In (a) or the year
referked to In (b), whichever Is the later.
For example, If a taxpayer realizes In
1944 net abnornmal Income attrbuttiblo to
the years 1942 to 1946, Inclusive, and In
1945 begilis to distribute Its property in
complete liquidation, the portion of the
net abnormal income attributable to the
futuire year 1946 Is to be reallocated to
and Included in the gross Income for 1045
(the first year of liquidation) In addi-
tion to the amount already attributed to
that year. If the first distribution in
liquidation occurred before the year of
realization, for example, In 1943, the por-
tions of the net abnormal income attrib-
utable to the future years 1945 and 1946
would be Included In the gross Income
for 1944 (the year of realization) in ad-
dition to the amount already attributed
to that year. In neither event will the
allocations originally made to 1942, 1943,
and 1944 be disturbed.

Specific methods of treating Items of
net abnormal Income of the five classes
specified In section 721 (a) are set forth
in §§ 35.721-6 to 35.721-10. These meth-
ods are to be applied subject to the
provisions of this section.

A taxpayer claiming the benefits of
section 721 shall file with Its excess
profits tax return a detailed statement
in duplicate containing the following In-
formation:

(1) The amount and a description of
each class of Income claimed to be ab-
normal, and the amount and a descrip.
tlionof each item In each such class;

(2) For each class of income claimed
-to be abnormal, the amount and a de-
scription of each item of Income of the
same class derived during the four tax-
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able years immediately preceding the
taxable year, and the aggregate amount
of such items for each taxable year;

(3) For each class of income claimed'
to be abnormal, the amount of net ab-
normal income, the amount of each item
of net abnormal income, and the com-
putations by which these amounts were
determined;

(4) The transactions in which each
such item had its origin, the method used
-in allocating such item, the amount al-
located to each year, and the reasons
therefor; and

(5) All other facts upon which the
taxpayer relies.

If any item of income is reasonably
classifiable in iriore than one class, the
inclusion of such item in any one
of such classes in the statement re-
ferred to above shall constitute an ir-
revocable election by the taxpayer for
the purpose of section 721 (a) 42).

§-35.721-4 Computation of tax for
current taxable year. The excess profits
tax'for the taxable year shall be the
-smaller of the following amounts:(a) The excess profits tax computed
without excluding from gross income any
amounts attributable to other years un-
der section 721, and so computed with
the applicatioui of section '721 (d), re-
lating to the tax for future taxable years
to which n~t abnormal income is at-
tributable, if such section is applicable

-to such taxable year, or . .-.
(b), The sum of (1) the excess profits

tax for the-taxable year computed with-
out including in gross income the amount
of items of net -abnormal income at-

-tributable-to other taxable years, and so
computed with the -application of sec-
tion 721 (d) if such section is applicable,
and (2) the aggregate of the amounts of
additional excesS profits tax which would
have resulted for the taxable year in the
computations under (1) of this para-
graph and for each.previous excess prof-
its tax taxable year if there had beer
inclided in -the gross income for eact
preVious taxable-year the amount of the

- items; if any, -of the net- abnormal in-
come attributable thereto. If the ex.
cess profits tax for any previous taxablf
years was- computed under section 721

-the in'creases in tax under (2) of thl
paragraph shall be computed on the basL
of the computatiops made for such previ.
ous taxable years, that is, as if- the gros:
-income for all previous taxable years in-
cluded the items of net abnormal incomi
attributable to such previous, taxabli
years from the othef previous taxabb
years to-which section 721 applied. "

Since the net -abnormal income at
tributable to any taxable year, if includet
in the gross income for such taxabl
year, would reduce items, such as the ne
operating loss or unused excess profit
credit, for such year which are taken int
account in other taxable years througi
a carry-over or carry-back, such inclu
sion in gross income may also result ii
-an increase in tax in such other taxabl
years in which such loss or -unusei
credit is taken into account in computin
-the net operating loss deduction or un
used excess profits credit adjustmenl
Section 721 requires that the increase i

tax for the taxable year in which such
net operating loss deduction or unused
excess profits credit adjustment would
be affected by the attributed income must
be taken into account in computing the
tax under section 721. Such income shall
not be included in determining the net
abnormal income for the taxable year
to which it is attributable. The increase
in tax caused by any adjustment under
section 721 is the difference between the
tax computed without such adjustment
and the tax computed after making such
adjustment.

The computations required by section
721 (c) may be illustrated by the fol-
lowing examples:

Example (1). The taxpaycr, on the cal-
endar year basis, sustains a net operating
loss in 1941 which forms the basL for a net
operating loss deduction of 010.000 for 1942.
In 1942 it has M5.000 net abnormal income.
all of which is attributable to 1941. Al-
though there would be no increare In excess
profits tax for 1941 if the O,000 net abnormal
income were included in gros Income for
that year, the e5.000 would offset the 010j-
000 net operating loss for 1941. Thgrefore.
the net operating loss deduction for 1942
would be reduced to $4.000 and the excess
profits tax for 1942 would be Increased to the
extent caused by such eductlon of the net
operating loss deduotion. The tax for 1942
is whichever is less of the following:

(1) The tax for 1942 computed without ex-
eluding any net abnormal income from graos
income, or

(U) The tax for 1942 computed after ex-
cluding from gross income the C6.000 net ab-
normal income attributable to 1941. plus the
increase in the tax so computed which would
result if, by reason Of the C6.000 being in-
eluded in gross Income for 1941, the net op-
erating loss deduction available in comput-
ing excess profits net Income for 1942 were

* only $4,000 instead of 10,000.
The taxpayer had net income and adjusted

* excess profits net income for 1942 after giving
effect to the net operating lcs deduction of
$ $10,000. For 1943 it has *8,000 net abnormal
income, all of which Is attributable to 1941.
The tax for 1943 is whichever of the following
Is the lesser:

L (A) The tax for 19-13 computed without
excluding any net abnormal income from
gross income; or

(B) The tax for 1943 computed after ex-
ecluding from gross income the 800D net
abnormal income attributable to 1941, plus
the increase In the tax for 1041 and 1942
which would be caused by the reduction In
the net operating loss for 1941 If the 08.000
were included In gross income for 1941 so
that It offset the net operating loss sustained
in that yea. In making thcee computations
for 1941 and 1942, the adjustments made for

e those years In applying section 721 (c) to
1942 are retained, that Is. the M.O00 net
,abnormal income attributable to 1941 from
1942 in applying section 721 to 1942 Is treated
as if It remained in grozs Income for 1941,
and the $6,000 net abnormal income attrlb-

e utable to 1941 from 1942 is not Included in
t the gross income for 1942 and the net operat-
S ing loss deduction for that year (prior to
0 any adjustment caused by applying ccction
1 721 (c) to 1943) Is treated as being C4.000,
- not $10.000.
a Eample (2). The taxpayer, on the cal-
e endar year basis, has 0.50,00 net abnormal

income in 1940 attributable in the amount
of $10.000 to each of the years 1%41 to 1945.

g This $10,000 amount Is therefore included
in gross income for each of these yeanr. In

5. 1945 it has ,.000 net abnormal income, all
a of which Is attributable to 1943. The tax

for 1045 13 whichever of the following is
the le:=r:

(1) The tax for 1045 computed under
rection 721 (d) v thout excluding any net
abnormal Income for 1945 from gross in-
come. or

(11) The tax for 19-5 computed under
sectlon 721 (d) after excluding the $80,GO3
not abnormal Income for 1045 from grosz
income, plus the increa=e in the tax for 1245
as so computed, If any. and the Increase in
tax. If any, for all previous taxable years
which would result if the 160,000 net ab-
normal income were included in gross income
for 1943.

For any taxable year for which the excess
profits tax or the Increase in excess profits
tax Is determined under section 721 (c), the
excess profits tax may be computed pursuant
to the provisions of section 710 (a) (1) (B
(If such scction is applicable to sch year)
as an amount which when added to the
normal tax and surtax for the year Is equal
to 89 percent of the corporation surtax net
Inccree for such year determined under see-
tion 15 or Supplement G of Chapter. 1 (re-
lating to Insurance companies) but withaut
rcgard to the credit provided in section 2G
(e) (rlating to income subject to exce-ss
profits tax), as follows:

If the provisions of section 710 (a) (1)
(B) are applicable for the purposes of
paragraph (a) of this section, the nor-
mal tax and surtax shall be the actual
normal tax and surtax for the taxable
year computed under Chapter 1, and the
corporation surtax net income shall be
the actual corporation surtax net income
computed under Chapter 1 or, if the
excezs profits tax is computed under sec-
tion '21 (d), the corporation surtax net
Income determined for the purposes of
section 721 d). See § 35.721-5. If the
provisions of section 710 (a) (1) (B) are
applicable for the purposes of subpara-
graph (1) of paragraph (b) of this sec-
tion, the normal tax and surtax shall
be the actual normal tax and surtax for
the taxable year computed under Chap-
ter 1, 'and the corporation surtax net in-
come shall be the corporaton surtax net
income described In the preceding sen-
tence except that the amount of any
Items of net abnormal income attrib-
utable to other taxable years shall be ex-
eluded from gross income. If the pro-
visions of section 710 (a) (1) 1B) are
applicable for the purposes of subpara-
graph (2) of paragraph (b) of this sec-
tion, the normal tax and surtax for a
previous taxable year shall be the actual
normal tax and surtax for such year
computed under Chapter 1, and the cor-
poration surtax net income for stich year
s all be the corporation surtax net in-
come described in the first sentence of
this paragraph increased by the total
amount of the items of net abnormal
Income attributable to such prior year.

§ 35.721-5 Computation of tax for
future taxable years. Amounts of items
of net abnormal income attributable to
a future taxable year shall be included
in the gross Income for such future tax-
able year for the purposes of the excess
profits tax, except that if in the ap-
plication of section 721 (d) (1) to any
future taxable year it is determined that
the decrease in tax computed under sec-
tIon 721 (d) (1) (B) for the taxable year
In which the net abnormal income was
realized does not exceed the aggregate
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of the increases in tax for other taxable
years with respect to such net abnormal
income as computed under section 721
(d) (1) (B), then no portion of such net
abnormal income shall be included in
gross income for any taxable year subse-
quent to such future taxable year. For
example, in" 1940 the taxpayer, on the
calendar year basis, has $60,000 net ab-
normal income, of which $10,000 is at-
tributable to each of the years 1941 to
1946. In applying section 721 (d) to 1940,
it is determined that the decrease in tax
for 1940 caused by the application of sec-
tion 721 (c) (computed with the exclu-
sion of the net abnormal income from
gross income) does not exceed the in-
creases in "tax for 1941 and 1942 caused
by the inclusion in gross income of the
net abnormal income attributable to
those years. Therefore, the net abnor-
mal income for 1940 attributable to
1944, 1945, and 1946 shall not l e included
in g1ross income for those years.

The excess profits tax is determined as
the lesser of the amounts computed un-
der section 710 (a) (1) (A) (90 percent
of the adjusted excess profits net in-
come) and section 710 (a) (1) (B). Un-
der section 710 (a) (1) (B), the excess
profits tax is an amount which when
added to the normal tax and surtax for
the year is equal to 80 percent of the
corporation surtax net income for such"
year determined under section 15 or Sup-
plement G of Chapter 1 (relating to in-
surance companies) but without regard
to the credit provided in section 26 (e)
(relating to income subject to excess
profits tax). For the purpose of apply-
ing section 710 (a) (1) (B) to a future
taxable year to which amounts of items
of net abnormal income are attributable,
which amounts are included in gross in-
come for such year for excess profits tax
purposes under section 721 (d), the
normal tax and surtax shall be. the aC-
tual normal tax and surtax for the tax-
able year computed under Chatter 1,
and the corporation surtax net income
shall be computed on the basis of the
gross income determined under section
721 for the purposes of the excess profits
tax for such taxable year. -

If net abnormal income is included in
the gross income for any future taxable
year, and if the tax for such year is the .
amount determined under the limita-
tions of section 721 (d) (1) with respect
to such net abnormal income, then for
the purpose of computing the net operat-
Ing loss deduction or unused excess prof-
its credit adjustment for any taxable
year subsequent to such future taxable
year the gross income for the future tax-
able year shall be deemed to include
only such portion of the net abnormal
income as, when added to the other
gross income for such future taxable-
Year, would result without th applica-
tion of section 721 (d) (1) in an excess
profits 'tax equal to the amount deter-
mined under that section. For example,
$50,000 net abnormal income for 1942
it attributable to 1945, and is included
in the gross income for that year. The
excess profits tax for 1945 computed
without the application of section 721

(M) (1) is $145,000. Under section 721
(d) (1), the excess profits tax is de-
termined- to be $118,000. If only $20,-
000, instead of $50,000, had been included
as net abnormal income in the gross in-
come for 1945, the excess profits tak
for that year without the application of
section 721 (d) (1) would be $118,000.
Therefore, for the purpose of computing
the net opergting loss deduction or un-
used excess profits credit adjustment for
any taxable year subsequent to 1945, the
gross income for 1945 is considered to
include.$20,000 and not $50,000 net ab-
normal income.

Section 721 (M) (1) provides that the
excefs profits tax for a future taxable
year to which any portion of the net in-
come for a previous taxable year is at-
tributed is the smaller of the amounts
determined under (a) and (b) below:

(a) The excess profits tax for such
year computed with the inclusion in
gross income of such portion of the net
abnormal income;

(b) The sum of:
(1) The excess profits tax for such

year computed without the inclusion in
gross income of such portion of the net
abnormal income, and

(2) The excess of:
(I) The decrease in excess profits tax

for the year of realiiation which re-
sulted from the exclusion of net abnor-
mal income from the gross income for
such year, over

(it) The aggregate of 'the increase in
excess profits tax for the future tax-
year (as determined under (1) of this
paragraph) and for intervening years
resulting from the inclusion in the gross
income for such intervening years of the
other portions of such net abnormal
income.

If net, abnormal income from more
than one previous taxable year is at-
tributed to the future taxable year, the
determinations under (a) and (b) of this
section are to be made first with respect
to the portion of net abnormal income
attributed from the earliest previous tax-
able year, the portions of net abnormal
income from the later taxable years
being treated as ordinary income for
such future taxable year. The 'deter-
minations under (a) and (b) are then
to be made with respect to the portion
of net abnormal income attributed from
the next earliest previous taxable year,
and for such purpose the excess profits
tax for the.future taxable year deter-
mined under (a) is considered the ex-
cess profits tax resulting from the deter-
minations under (a) and (b) with re-
-spect to the net abnormal income at-
tributed from the earliest previous tax-
able year, and the gross income ;eferred
to in (b) is considered that amount
which would result in the tax reported
under (a) if section 721 (d) (1) did
not apply. The determinations for the
other previous taxable years from which
net abnormal income is attributed to
the future taxable year are to be made
in a similar manner in the order of such
taxable years, and the amount so deter-
mined .for the latest of such taxable

years is the tax under section 721 (d) (1)
of the future taxable year. The fore-
going provisions are illustrated by the
following example:

Example. A taxpayer, on the calendar year
basis, has net abnormal income for 1041, of
which $10,000 is attributed to 1045, and net
abnormal income for 1942, of which 020,000
is also attributed to 1946. The tax for 1045,
before the application of section 721 (d) (1),
is $90,000. The adjusted excess profits net
income for 1045 is $100,000, and the gross in-
come and other amounts necessary to de.
termine this amount are such that a de-
crease in gross income (if such decrease Is
$100,000.qr less) causes a decrease of an equal
amount in adjusted excess profits not income,
For the purpose of applying section 721 (d)
(1) to 1945, computations under (a) and
(b) are first made only with respect to the

.. $10,000 attributed from 1941, and the 020,000
attributed from 1942 is not considered not
abnormal income. Upon this computation.
the tax under (a) is $90,000. The tax under
(b) (1). determinedby excluding the 010,000
from gross income, is 881,000. Assuming that
the amount determined under (b) (2) with
respect to the $10,000 not abnormal income
is 84,500, the excess profits tax would then
be determined under (b) as $85,600, a lesser
amount than the $00,000 computed under
(a). The computations under (a) and (b)

* are then made with respect to the $20,000
attributed from 1942. For this purpose, the
tax under (a) is considered to be the $85,500
amount computed with respect to the not
abnormal income attributed from 1041. For
the purposes of (b), the taxpayer is con-
sidered to have such gross income and other
items of deductions and credits as would
produce the tax of $85,500 determined with
respect to the net abnormal income at-
tributed from 1941. That is, the gross in-
come is considered reduced by $5,000, the
items of deductions-and credits remaining
the same, so that the adjusted excess profits
net income is reduced to 095,000, on which
amount the tax would be 885,500. The ex-
clusion of 820,000 from that amount of gross
income which would produce $95,000 adjusted
excess profits net income would reduce such
adjusted excess profits net income to $75,-
000, on which the tax Is $67,500, and thl
$67,500 amount is considered the tax under
(b) (1) determined by excluding the 020,000
from gross income. Assuming that the
amount determined under (b) (2) with re-
spect to the 820,000 net abnormal-income
is 87,500, then the tax finally determined un-
der section 721 (d) (1) for the future tax-
able year would be 875,000, the sum of $67,-
500 and $7,500, which is a lesser amount than
the $85,500 determined under (a),

If part of the income for a future tax-
able year, to which year net abnormal
income of previous years is attributed,
constitutes net abnormal Income for
such future year which is attributablo
to other taxable years, then the com-
putations under section 721 (d) (1)
shall be made without regard to the
provisions of section '721 (c) which apply
in determining the tax for such future
taxable year. Section 721 (c) is applied
after the tax is determined under the
limitations of section 721 (d). In do-
termining for the purpose of section 721
(d) (1) the increases and decrease$ in
tax for previous taxable years, portions
of net abnormal income for any of such
previous taxable years attributable under
section 721 (c) to other of such previous
taxable years shall be treated as remain-
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ing in grosg income in the years to which
attributed. 

N

This section may be illustrated by the
following example:

Example. In the taxable year 1940, the A
Corporation realized $26,000 net abnormal in-
come, $2,000 of which is attributed to the
taxable year 1940 and $4,000 to each of the
taxable years 1941 through 1946. For theyears
1940 through 1942, the adjusted excess profits
met income, computed with these attributed
amounts included in gross income, and the
resulting excess profits tax are as follows:

19114I $,'3 I Sl.COI

The adjusted excess profit- net Income for
1943, after the Inclusion in groZZ Income of
the amount attributed to such year. 1 0124,-
o00. The excess profits tax for such year 13

$109,000, computed as follows:

(a) Tax on $124,000 computed without regard to the limitations of section 721 (d) __ 0111, COo

(b) (1) Tax on $120,000 (income-for 1943 excluding amount attributed to such

year) .............................................................
(2) (i) Tax for 1940 if section 721 were not applied to the net abnormal

income for such year (tax on sum of $4,000 plus the $24,000 attributed

to other years, or a total of $28,000) --------------.----------- - $7,400

(ii) Less tax for 1940 after application of section 721 --------------- 1,000

-(ii) Decrease in tax for 1940 due to application of section 721-..... 6,400

(3) () Tax for 1.941 after application of section 721 ------------- *20.800

(ii) Less tax for 1941 if attributed income of $4,000 were ex-

cluded from gross income (tax on $50,000) ------------------ 19, 000

(iii) Increase in tax for 1941 due to inclusion of attributed

i n c o m e . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1. 8, E 0 0

(4) (1) Tax for 1942 after application of section '12 - 93, CO

(ii) Less tax for 1942 if attributed income of $4,000 were ex-

cluded from gross income (tax on $100,000) ---------------- 90,000

(iii) Increase in 1942 tax due to inclusion of attributed income- 3,000

(5) Aggregate of increases in tax for intervening years 1941 and 1942 (item

(3) (iii) plus item (4) (ili)) -----------.........- -----------... 5,400

103,000

(6) Excess of decrease in tax for 1940 over aggregate of increases in tax for Intcr-

vening years 1941 and 1942 (item (2) (i) minus item (5)) 1,00
0

(7) Sum of tax on income for 1943, excluding amount attributed to ouch year. plu3

-excess of decrease in tax for 1940 over aggregate of increases In tax for 191 and

1942 (item (1) plus item (6)) -------------------------.-- ----.-.---- 103.000

Since the- amount computed In (b) (7),

$109,000, is less than the amount computed

in (a), $111,600, the excess profits tax of the

A Corporation for 1943 is $109,000, the smaller

amount.

In the above example, the decrease in

tax for 1940 ($6,400) has been equaled
by the aggregate of the increases in tax

for the intervening years 1941 through
1943 ($1,800 plus $3,600 plus $1,000).

Therefore, the $4,000 attributed to 1944,

1945, and 1946 will not.be included in

gross income for such years.

§ 35.721-6 Income arising out of a

claim, award, judgment, or decree, or in-

terest thereon. The first class of po-

tentially abnormal income specifically set

forth in section 721 (a) (2) is income

arising out of a claim, award, judgment,

or decree, or interest thereon. All items

of such income ard of the same class.

Therefore, in determining whether in-

come arising out of a judgment, for ex-

ample, is abnormal either in kind or in

amount, account must be taken not only

of other judgment income, if any, re-

ceived in preceding taxable years, but

also of any income arising out of claims,

awards, and decrees, and interest there-

on, so received.
In determining the portions of income

of the class described which are attrib-

utable to other taxable years, due regard

shall be given to the nature of the laim

upon which the recovery is founded.

Allocation will generally be made to th6

year or years during which occurred the
exploitation, removal, or use, as the case
may be, of the property right forming
the subject matter of the claim, award,
judgment, or decree. Thus, in the case
of a judgment for infringement of a pat-
ent, the number of units produced
through the use by the infringer of such
patent in the respective years involved
shall constitute a proper basis of allo-
cation. Similarly, If the removal of min-
erals forms the basis of the recovery, the
units removed in the respective years
shall constitute a proper basis of allo-
cation. The income arising from awards
of the Mixed Claims Commission, United
States and Germany, to the extent they
constitute compensation for past losses,
shall be attributed to the years during
which such losses occurred. Interest
shall be attributed to the years for which
it was allowed.
- This section may be illustrated by the
following example:

Example. Based upon encroachment by
the Y Corporation upon mineral property,
the X Corporation n 1942 obtains judgment
for and payment of $350,000. The X Cor-
poration has not in any prior year derived
income from any like source; nor are there
any direct expenses involved in obtaining
the judgment which are dedUctible for 1942.
This amount, therefore, reprcents the not
abnormal income, and Is the only Item in-
cluded therein. As the judgment to based
upon $1 per ton for ore removcd in each

ycar. the amount received is allccated as

year Tonsz.O It~c

- o% C 12% cco

There was no net oparating loss deduction
or unurd excess profits credit adjustment
in 1941 or 1942. For the purposes of the
computation of the excess profits tax there
hall be included in grass income for the

year 1942 the amount of $200,000. The
amount of 6150,000 allocated to 1941 effects
the total 1942 excea profits tax as explained
below.

The exc4s profits tax for the year 1942
shall be determined as follows:

(1) An excess profits tax for 1942 shall be
computed without regard to section 721, that
Is. by including In grass income the item
of C350.00. and

(2) A partial exce.. profits taxfor 1942 shall
be computed on the net income arrived at

by including In gros3 income only $200fNO
of the item of C350,000, and to the partial
tax co computed there shall be added the
Increase in the excess proflts'tax which would
reult from the incluzion in gross income
for the year 1941 of $150.000 of the item of
*350.000.

The excess prefits tax for 1942 is either (1)
or (2), whichever is the Ieser.

To arrive at the increase in the excess
profit- tax-- for 1941 which would result
from the lnclusion In the grass income for
ouch year of 0150,000 or the item of C359,00
the excess profit, tax shall (but only for the
purpose or determining the 1942 excess profits
tax liability) be computed first by including
the item of $150,000 in the gross income, and
sceond by excluding such amount from the
gross income. The exces3 of the amount ob-
tained a- the result of the first computation
over the amount obtained as the result of the
second computation repreents such increase.

If In the above example, in addition
to the principal amount, interest had
been added to the judgment, such inter-
est would be also properly allocable as
between 1942 and 1941 in accordance
with the method sanctioned by the court
In settling the amount of such interest.
If the portion of the total interest at-
tributable to the respective years cannot
be ascertained from the judgment, such
interest may be allocated among such
years. upon the basis of the respective
portions of the principal amount at-
trIbutable to such years, giving effect to
the period of time each portion re-
mained unpaid.

§ 35.'21-7 Exploration, discovery,
prospecting. research, or development.
The second class of potentially abnormal
income specifically set forth in section
721 (a) (2) Is income resulting from ex-
ploration, discovery, prospecting, re-
search, or development, of tangible prop-
erty (such as mines, oil producing prop-
erty, and timber tracts), patents, formu-
lae, or processes, or any combination
thereof, extending over a period of more
than 12 months. The exploration, dis-
covery, prospecting, research, or develop-
ment must be that of the taxpayer. In-
come resulting from activities of such
a character carried on by a predecessor
is not entitled to the treatment provided
in section 721.
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• An item of income resulting from ex-
ploration, discovery, prospecting, re-
search, or development is all such income
for the taxable year arising out of a unit
of property such as an oil, lease or other
mineral property defined in § 29.33 (in)-
1 (i) of this chapter, a patent, or.a for-
mula. If the taxpayer engages in manu-.
facturing, marketing, mining, oil pro-
duction or similar activities, only such
portion of the resultinF income as is at-
tributable to exploration, discovery, pros-
pecting, research, or development is
within the class of income described in
this section. For example, the A Corpo-
ration develops a patented device and it-
self manufactures and sells such device.
It also permits other corporations to
manufacture such device upon payment
of a royalty of $10 for each device pro-
duced. Income resulting from the devel-
opment of the device is the sum of the

'royalties included in Income and so much
of the income arising out of the sale of
the units manufactured by the taxpayer
itself as does not exceed $10 for each de-
vice so manufactured and sold.

In general, an item of net abnormal in-
come of the class described in this section
is to be attributed to the taxable years
during which expenditures were made for
the particular exploration, discovery,
prospecting, research, oi development
which resulted in such item being realized
and in the proportion which the amount
of such expenditures made during each
such year bears to the. total of such ex-
penditures. Allocation of items of net
abnormal income of the class described
In this section must be made according
to the principles set forth in § 35.721-3.

Exploration, discovery, prospecting,
research, or development of tangible,
property, patents, formulae, or processes,
or any combination of the foregoing ex-
tending over a period of more than 12
months occurring during or immediately
prior to the base period may constitute
the basis of a claim under section 722
(b) that the average base period net
income is an" Inadequate standard of
normal earnings and for the establish-
ment of a constructive average base pe-
riod net income under section 722 (a).
In such case, if the-constructive average
base period net income determined by
taking into account the activities de-
scribed in section 721 (a) (2) (C) and in
the preceding sentence is higher than it
would be if such activities are not taken
Into account, only that portion of the.net
abnormal income for the taxable year
resulting from such activities, which is
of a class described in section 721 (a)
(2) (C) and this section, as is attribut-
able to another excess profits tax taxable
year shall be deemed attributable to a
year other than the taxable year. No
amount of such -net abnormal income
shall be attributed to any year in the tax-
payer's base period or to any year prior
thereto.

This section may be further illustrated
by the following examples:

Example (1). In January, 1940, the X
Corporation began the development of a
certain device on which it expended con-
siderable sums. The corporation secures a
patent on such device in December, 1942, and

in the same month sells such patent at a
profit. It did not in any of the four imme-
diately preceding years derive income of the
class specified in section 721 (a) (2) (C).
,The net abnormal income represented by this
item is $250,000. In 1940, the corporation
expended $50,000 on the development of this
device, $100,000 in 194, and $150,000 in 1942,
a total bf $300,000. For excess prbfits tax
purposes, one-sixth (50,000/30D,000) of the
item of $250,000 is, therefore, attributable to
1940; one-third.(100,000/3O0,000) is attribut-
able to 1941; and one-half (150,000/300,000)
is attributable to 1942. For method of com-
putation of the excess profits tax for the year
1942, see § 35.721-4.

Example (2). In 1941, the A Corporation
purchased from X, an inventor, the rights to
a device he was developing, paying him
e4,500 for such rights. In perfecting the
device, the corporation spent $3,000 in 1941
and $6,000 in 1942, or a total of $9,000. A
patent was obtained on the device in 1942,
and it was licensed for use in the industry.
The corporation had a $15,000 item of net
abnormal income in 1942 as a result of the
royalties received for the use of this device.
-Of this item, $5,000 (3o000o of $15,000) is at-
tributable to 1941, and may be excluded from
gross income for the year 1942 in the compu-
tation of excess profits tax for that year. For
method of computation of the excess profits
tax for the year 1942, see § 35.721-4 and the
example in § 35.721-6.

Example (3). In 1937, the B Corporation,
which had been engaged in manufacturing
and selling patented products under licensing
agreements with the patent holders, discon-
tinued such practice and devoted its facilities
to research and development of new products.
In 1938 and 1939, the corporation secured
several patents and started selling the prod-
ucts which it manufactured under such
patents. In 1940 and in- subsequent years,
the corporation recelved net abnormal in-
come as a result of such sales. The corpo-
ration has made an application for relief
under section 722 (b) (4) on the ground that
It had changed the character of Its business
during the base period, and that its average
base period net Income does not reflect the
normal operation for the entire base period
of' the business. The constructive average
base period net income finally determined is
higher than It would have been if the ac-
tivities referred to and engaged In by the
corporation in 1938 and 1939 had not occurred
and were not taken into account under sec-
tion 722. Consequently no part of any net
abnormal income determined under section
721 (a) (2) ,(C) and this section. shall be
deemed to be at.tributable to 1937, 1938, or
1939.

§ 35.721-8 Change in accounting pe-
riod or'method of accounting. The third
class of potentially abnormal income spe-
cifically set forth in section 721 (a) (2)
is income which is includible in gross
income for the taxable year rather than
for a different taxable year by reason of
a change in- the taxpayer's accounting
period or method of accounting. This
class may include such items of income.
as are includible in gross income for the
taxable year by reason of a change from
the installment method to the straight
accrual method of accounting, a change
in inventory method, or a change from
the reserve method to the specific
charge-off method for the treatment of
bad debts. Items ot net abnormal in-
come includible in gross income for" the
taxable year rather than for a different
taxable year by reason of a change from
the installment method to the straight
accrual method of accounting shall be
attributed to the year or years such.

items accrued. The method of allocat-
ing items of net abnormal Income includ-
ible in gross income for the taxable year
rather than for a different year by rea-
son of other changes In accounting
method or cbanges in accounting period
Is to be determined in each particular
case upon consideration of all the facts in
the case. (See § 35.721-3 as to the state-'-
ment required to be filed where the ben-
efltsof section 721 are claimed.)

This section may be Illustrated by the
following example:

Example. Thd Y C'rporation, prior to the
calendar year 1042, reported its income on
the nstallment basis. For the year 1042 it
secures the consent of the Commissioner to
a change In the method of reporting Income
to the straight accrual basis,

The gross income for the year 1942 com-
puted under the straight accrual method of,accounting and without regard tO section 721
is as follbws:

From installment sales contracts
made in 1942 ---------------- $- $320, 000

From installment collections in
1942 on sales contracts made
prior to 1942 ----------------- 250, 000

From inttallment sales contracts
'made prior to 1942 but not yet
collected --------------------- i 130, 00

Total -------------------- 700, 000
Under the provisions ot § 35.721-3, the items

of net abnormal Income included in the ab-
normal income of $380,000 resulting from
sales contracts made prior to 1942 are to be
attributed to the years in which such con-
tracts were made. For method of compUta-
tion of the excess profits tax for tho year
1942, see § 35.721-4 and the example in
§ 35.721-6.

-. § 35.721-9 Income derived by lessor
from termination o1 lease. The fourth
class -of potentially abnormal income
specifically set forth in section 721 (a)
(2) Is amounts inclUded In the gross In-
come of a lessor for the taxable year by
reason of the termination of the lease,
Income derived bk reason of the fact
that improvements made by the lessee
upon leased property come into the
possession or the control of the lessor
upon termination or forefelture of the
lease Is income of such class, except to
the extent such Income is excluded from
gross income under section 22 (b) (11)
for taxable years beginning after De-
cember 31, 1941. Other income derived
by a lessor by reason of the termination
of the lease and not excluded fAom gross
income under section 22 (b) (11) (see
§ 29.22 (b) (11)-1 of this chapter) Is
also income of such class. If such other
income includible in gross income is ab-
normal either in kind or in amount, the
resulting item of net abnormal income 13
to be attributed to the taxable year In
which such Item is realized and prior or
subsequent taxable years In the light of
the agreement underlying the realiza-
tion of such item, If, for instance, the
lessee pays a lessor a lump sum as con-
sideration for the cancellation of a
lease, the resulting Item of net abnormal
income, if any, shall be attributed rat-
ably to the taxable years Included in what
would have been the remaining life of
the lease had such lease not been
canceled.

Income derived in an excess profits tax
taxable year beginning before January
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1, 1942, by reason of the fact that Im-
provements made by the lessee upon: the
leased property came into the possession
or control of the lessor upon termination
or forfeiture of the lease may result in
the allocation of net abnormal income
under section 721 to taxable years be-
ginning after December 31, 1941. In
such cases, if the income includible is
abnormal either in kind or in amount,
the resulting item of net abnormal
income shall be allocated in accordance
with the following rules:

(a) If the lease has not been canceled
or forfeited, but has merely expired, the
amount' of such item shall be spread over
the life of the lease:

(b) If the lease has been canceled or
forfeited, but the remaining useful life
of the improvement is not in excess of
what would have been the remaining life
of the lease had the cancellation or
forfeiture not occurred, the amount of
such -item shall be spread over what
would have been the remaining life of
the lease;

(c) If the lease has been canceled or
forfeited and the remaining useful life
of the improvement is in exces.Qf what
would have been the remaining life of
the lease had the cancellation or forfei-
ture not occurred, then:

(1) An amount which bears the same
ratio to the item of net abnormal income
as the period which would have con-
stituted the remaining life of the lease
bears to the remaining useful life of the
improvement shall be spread over what
would have been the remaining life of
the lease, and

(2) The remaining portion of the item
shall be spread over the life of the lease,
including what would have been its re-
maining life had the cancellation or for-
feiture not occurred.

Amounts attributed to each future tax-
able year (including any taxable year
beginning after December 31, 1941) are
to be included in gross income for such
year for the purpose of computing the
excess profits tax. See § 35.721-5. This
paragraph may be illustrated by the fol-
lowing example:

Example. On January 1, 1929, the A Corpo-
raion, which makes its income tax returns
on the calendar year basis, leased to the X
Corporation an unimproved site. The latter
corporation completed a building on this site
on June 30, 1931. Such lease was for a period
of 20 years and by its terms expired on De-
cember 31, 1948. On July 1. 1940, the lease
s forfeited and the building comes into the

possession and control of the A Corporation.
The value of the building as of such date
is $100,000, and its remaining useful life is
16 years. The A Corporation did not, prior
to 1940, derive gross income of this nature,
nor did it report as gross Income any amount
with respect to the erection of the build-
ing. In 1940 there were no direct costs or
expenses attributable to the realization of
such income. The net abnormal income for
this item is, therefore $100,000. Since the
remaining useful life of the improvement is
16 years, but what would have been the re-
maining life of the lease is only 8% years,
Bof $100,000, or $53,125, is to be spread over

what would have been the remaining life of
the lease, j. e., the last half of 1940, and the
Calendar years 1941 to 1948, both inclusive.
Since there are 17 half-yearmin guch period,
2',7 of $53,125, or $3,125, Is to be allocated to
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the last half of 1940, and ^IT of C53,125. or
$6,250, to each of the calendar yearn 1941 to
1948, both inclusive. The remainder of the
$100,000 item, or 046,875 (0100,000 minus
$53,125), Is to be'spread over the years 1923
to 1948, both inclusive, f. c., )a of 4.0'875.
or $2,343,75, is to be allocated to each such
year. The total amount allocable to each
year is as follows:

Years: Amount ery cJar

1929-1939 -------------.-........ 2,3
3 . 7

1940-
Portion of $53,125 allocated to

last halfof year-......--..--.- 3,125.00
Plus: Portion of $40,625 allo-

cated to such year -------- 2,343.75

Total .... 5, 40.7'5

1941-1948--
Portion of $53,125 allocated to

each year ......------------ 0. 25.00
Plus: Portion of 840,823 allo-

cated to each year-....... 2,343.75

Total ---------------... 8,593.75

The amounts allocated to the yearn 1929
to 1939. both inclusive, will haio no effect
upon the computation of the excec profits
tax. The amounts" attributed to 1942 and
subsequent ycarn must be included In gross
income for such yearn for the purpoce of
computing the excess profits tax, as pro-
vided In § 35.721-3.

§ 35.721-10 Dividends on stocl; of for-
eign corporations other than foreign
personal holding companies. The fifth
class of potentially abnormal income
specifically set forth in section 721 (a)
(2) is dividends on stock of foreign cor-
porations, except foreign personal hold-
ing companies. This section is appli-
cable only to the extent that such divi-
dends are not excluded from exces
profits net income under section 711 (a)
(2) (A), and therefore does not apply
in the computation of the excess profits
tax when the excess profits credit based
on invested capital is used unless the
stock on which the dividends were re-
ceived is not a capital aset. In deter-
mining whether the class of income de-
scribed in this section is abnormal or in
excess of 125 percent of the average in-
come of the same class for the four pre-
ceding taxable years, only dividends re-
ceived from foreign corporations are to
be taken into account. The exception
relative to dividends from foreign per-
sonal holding companies applies both to
distributions actually received from for-
eign personal holding companies and to
constructive dividends deemed to have
been received pursuant to section 337.

Items of net abnormal income of the
class herein described are to be at-
tributed to the years in which were ac-
cumulated the earnings and profits out
of which the distributions were made, if
accumulated after the acquisition by the
distributee of the stock of the distribut-
ing corporation. If the earnings and
profits out of which the distribution Is
made were accumulated prior to such
acquisition, the income arising out of the
distribution is to be attributed to the
taxable year in which the stock was
acquired. The earnings and profits out
of which any distribution is made are,
as provided in section 115, the most re-
cently accumulated earnings and profits.

This section may be illustrated by the
following ezample:

Rxamp!c. The X Corporation, a domestic
corporation, computing its excess prodt3
credit on the income basis, acquired in 1933
nil of the stoh: of the Y Company, Ltd., a
foreign corporation, which is not a foreign
personal holding company. The Y Company,
Ltd. paid in July, 1942, a dividend to the
X Corporation in the amount of $100, O.
The X CorporatIon did not previously receive
dividend, from this or any other foreign car-
porat~on. In 1942 there were no direct cozts
or e r=s attributable to the receipt of this
dividend. The $10,00 is therefore a sinzle
Item of net abnormal Income. The Y Com-
pany, Ltd.. had earnings and profits of $75,-
C0 in 1942 and $125,000 in 1941. Follaving
princIpleo of existing la" wlth respect to the
cource from vhlch dividends are deemed to
have bmen paid, the $10,003 item of net ab-
normal Income rhall be allocated between the
years 102 and 1941 in the respective sums of
075,000 and ,23,.00. See section 115 (b) and
corresonding provislons of prior revenue
laws. For mcthod of computation of the
cxces profits tax for the year 1942, see
§3 .721-4 and tha example in § 35.721-6.

Sac. 722. GzS.EAL n='; co5SrzUc= Av-

~Aasu resuon N-=s n~co=is (Added by
cec. 201, Sscond Rev. Act; 1940; amended by
sec. C. Exces Profits Tax Amendments 1941.
cec. 202 (g), Rev. Act 1941, sec. 222 (a),
Rev. Act 1942, and by Public Law 21 (Seventy-
Eighth Congress).1

,(a) Gecral rule. In any case In which
the taxpayer c-tablishes that the tax com-
puted under this subchapter (without the
benefit of this section) results In an excessive
and discriminatory tax and establishes vhat
would be a fair and just amount representing-
normal earnings to be used as a constructive
average b=se period net income for the pur-
pLcs of an excess profits tax based upon a
comparkon of normal earnings and earnings
during an exce: profits tax perlod, the tax
shall be determined by using such construc-
tive average b-e period net income In lieu
of the average base poriod net income other-
wike determined under this subchapter. In
determining such costructive average base
period net Income, no regard sball be had to
events or conditions affecting the taxpayer,
the industry of which it Is a member, or tax-
payers generally occurring or existing after
December 31, 193-. except that, In the ces
described in the last entence of section 722
(b) (4) and in section 722 (c), regard 'ba-1

be had to the change In the character of the
businezs under section 722 (b) (4) or the
nature of the taxpayer and the character of
ito busni--s under section 722 (c) to the
extent necesary to establish the normal earn-
ings to be umed as the constructive average
base period net income.

(b) T xpaLtem ving arerge earnfrgs
method. The tax computed unde thl sub-
chapter (without the benefit of this section)
shall be considered to be exce-sive and dis-
criminatory in the ease of a taxpayer entitled
to uEe the excess profits credit based on In-
come pursuant to section 713, if its average
b se prlod net income Is an Inadequate
standard of normal earnings bemuzse-

(1) In one or more taxable years In the
-ba s period niormal production, output, or
operation was Interrupted or diminishe d be-
cause of the occurrence, either immediately
prior to, or during the base pexiod, of events
unusual and peculiar in the experience of
such taxpayer,

(2) the busines of the taxpayer was de-
presed in the base period because of tem-
parary economic circumstances unusual in
the care of such taxpayer or becau.se of the
fact that an Industry of which such taxpayer

,- a member vrs depresd by reas-on of
temporary economic events unusual In the
case of such industry.
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(3) the business of the taxpayer was de-
pressed in the base period by reason of con-
ditions generally prevailing in an industry of
which the taxpayer was a member; subjecting
such taxpayer to

(A) a profit cycle differing materially in
length and amplitude from the general busi-
ness cycle, or

(B) sporadic arid intermittent periods of
high production and profits, and such periods
are Inadequately represented In the base
period,

(4) the taxpayer, either during or imme-
diately prior to the base period, commenced
business or changed the character of the
business and the average base period net n-
come does not reflect the normal operation
for the entire base period of the business.
If the business of the taxpayer did not reach,
by the end of the base period, the earning
level which It would have reached if the tax-
payer had commenced business or made the
change in the character of the business two
years before it did so, it shall be deemed
to have commenced the business or made
the change at such earlier-time. For the pur-
poses of this subparagraph, the term "change

.in the character of the business" includes a
change in the operation or management'of
the business, a difference In the products or
services furnished, a difference in the capacity
for production or operation, a difference in
the ratio of nonborrowed capital to total
capital, and the acquisition before January
1, 1940, of all or part of the assets of a com-
petitor, with the result that the competition
of such competitor was eliminated or dimin-
Ished. Any change in the capacity for pro-
duction or operation of the business consum-
mated during any taxable year ending after
December 31, 1939, as a result of a course
of action to which the taxpayer was commit-
ted prior to January 1, 1940, or any acquisi-
tion before May 31, 1941, from -a-competitor
engaged in the dissemination of informa-
tion through the public press, of substantially
all the assets of such competitor employed
in such business with the result that com-
petition between the taxpayer and the com-
petitor existing before January 1, 1940, was
eliminated, shall be deemed to be a change
on December 31, 1939, In the character of the
business, or

(5) of any other factor affecting the tax-
payer's business which may reasonably be
considered as resulting in an inadequate
standard of normal earnings during the base
period and the application of this section to
the taxpayer-would not be inconsistent with
the principles underlying the provisions of
this subsection, and with the conditions qnd
limitations enumerated therein.

(c) Investe' capital corporations, etc. The
tax computed under this subchapter (without
the benefit of this section) shall be considered
to be excessive and discriminatory In the case
of a taxpayer, not entitled to use the excess
profits credit based on income pursuant to
section 713, if the excess profits credit based
on Invested capital is an inadequate standard
for determining excess profits, because

(1) the business of the taxpayer is of a
class In which intangible assets not includible
In Invested capital under section 718 make
Important contributions to income,

(2) the business of the ,taxpayer is of a
class In which capital Is not an important
income-producing factor, or

(3) The invested capital of the taxpayer
is abnormally low. In such case for the p1ur-
poses of this subchapter, such taxpayer shall
be considered to be entitled to use the excess
profits credit based on income, using the con-
structive average base period net income
determined under subsection (a). For the
purposes of section 713 (g) and section 743,
the beginning of the taxpayer's first taxable
year under this subchapter shall be con-
sidered to be that date after which capital
additions and capital reductions were not

taktn-into'accou'st foi tie purposes of this
subsection. , I

(d)'Application for relief under this sea-
tion. The taxpayer shall icompute its tax,
file its, return, and pay its tax under this sub-
chapter without the application of this sec-
tion, except as provided in section 710 (a)
(5). The benefits of this section shall not be
allowed unless the taxpayer, not later than
six months after the date prescribed by law
for the filing- of its return or if the applica-
tion relates to a taxable year beginning after
December 31, 1939, but not beginning after
December 31, 1941, prior to September 16,
1943, makes application therefor In accord-
ance with regulations to be prescribed by the
Commissioner with the approval of the
Secretary, except that If the Commissioner in
the case of any taxpayer with respect to the
tax liability of any taxable year-

(1) Issues a preliminary notice proposing a
deficiency in the tax imposed by this sub-
chapter such taxpayer may, within ninety
days after the date of such notice make such
application, or

.(2) Mails a notice of deficiency (A) with-
out having previously issued .a preliminbry
notice thereof or (B) within ninety days after
the date of such preliminary notice, such tax-
payer may claim the benefits of this section
in its petition-to the Boitrd or In an amended
petition in accordance with the rules of the
Board.-

If the application is not filed within six
months after the date prescribed by law. for
the filing of the return, or If the application
relates to a taxable year beginning after De-
cember 31, 1939, but not beginning after
December 31, 1941, prior to September 16,
1943, the operation of this section shall not
reduce the tax otherwise determined under
this subchapter by an amount In excess of the
amount of the deficiency finally determined
under this subchapter without the applica-
tion of this section. If a cons.tructive aver-

,age, base period net incbme has bien
determined under the provisions of this sec-
tion for any taxable year, the Commissioner
may, by regulations approved by the Secre-
tary, prescribe thd extent to which the
limitations prescribed by this subsection'"may
be waived for the purpose of determining the
tax under this subchapter for a subsequent
taxable year.
(e) Rules for application of section. For

the purposes of this section-
(1) The tax imposed by this subchapter

shall be the tax before the allowanc6 of the
foreign tax credit pursuant to section 729 (c)
and (d);

(2) In the case of a taxpayer, the average
-base period net income of which Is computed
under Suplilement A, for the period for which
the income of any other person Is included
in the computation of the average base
period net Income of the tax!jayer, the tax-
payer shall be treated as if such other person's
business- were a part of the business of the
taxpayer.
- (f) Mining corporations. In the case of a
taxpayer to which section 711 (a) (I) (I) or
section 711 (a) (2) (K) applies, f its con-
structive average base period net income Is
established under this section, there shall
also-be determined a fair and just amount to
be 'used as normal output and normal unit
profit for the purposes of section 735.

§ 35.722-1 General rule. Section 722
provides for the extensio.n of excess
profits tax relief for taxable years be-
ginning after December'31, 1939, to any
taxpayer subject to the excess profits
tax which satisfies the conditions and
limitations expressed in such section.
Relief is available whether the actual
excess profits credit of the taxpayer is
based on. income or on invested capital
and regardless of when the first excess
profits tax taxable year of the taxpayer

begifis. A taxpayer which claims relief
and which Is entitled to use the excess
profits credit based on Income undek'
section 713 or Supplement A, regardless
of which excess profits credit Is actually
used in computing the excess profits tax
on its return, must establish that its
business during the base period falls into
one or more of the categories described
in section 722 (b) in order to be eligible
for relief. A taxpayer is considered to
be entitled to use the 'excess profits
credit based on income even though the
excess profits credit based on invested
capital produces a lower tax than the
excess profits -credit based on Income
(computed without the benefit of section
722) for any excess profits tax taxable
year for which a claim for relief Is made.
A taxpayer which claims relief under
section 722 and which is not entitled to
use the excess profits credit based on
income under section 713 or Supplement
A must establish that its invested capital
falls Into one or more of the categories
specified in section, 122 (e) In order to
become eligible for relief under section
722. in either case, once eligiblity for
relief Is established, the tdxpayer will
be deemed to be entitled to use the ex-
cess profits credit based on Income and
any relief to be extended under section
722 shall be in the form of a constructive
average base period net income.

§ 35.722-2 Constructive average base
period net income-(a) In general. If
a taxpayer establishes:

(1) That the excess profits tax de-
termined without regard to the provl-
sions of section 722 results In an exces-
sive and discriminatory tax, and

(2) What would be a fair and just
amount representing normal earnillgs to
be used as a constructive average base
period net income for the purposes of an
excess profits tax based upon a compar-
ison of, normal earnings and earnings
duflng an excess profits tax period.
the excess profits tax for the taxable
year shall be determined by using the
excess profits credit computed upon the
basis of such constructive average base
period net Income in lieu of the actual
excess profits credit based on income or
invested capital, as the case may be.

The- excess profits tax is excessive and
discriminatory if in the instance: de-
scribed in section 722 (b) the exces"
profits credit based on Income is an in-
adequate standard of normal earnings or
if in the instances described In section
722 (c) the excess profits credit based on
invested capital is an inadequate stand-
ard for deterniinlng excess profits. Ex-
cessive and discriminatory taxation may
result if, in a proper case, the taxpayer is
not allowed to compute its unused ex-
cess profits credit for purposes of the un-
used excess profits credit adjustment for
prior or subsequent years upon the basis
of the excess profits credit based on
constructive average base period net In-
come in lieu of the actual excess profits
credit. For what constitutes an excessive
and discriminatory tax, computed with-
out the provisions of section 722, see
§§ 35.722-3 and 35.722-4.

The constructive average base period
net income Is a fair and just amount rep-
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resenting normal earnings to be attrib-
uted to the taxpayer with respect to years
prior to the excess profits tax return pe-
riod for the purposes of establishing a
standard to be used in the computation
of an excess profits tax based upon a
comparison of normal earnings and
earnings during the excess profits tax
period. The determination of such con-
structive average base period net income
must be -made without regard to events
or conditions affecting the taxpayer, the
industry of which it is a member, or tax-
payers generally occurring after Decem-
ber 31, 1939. Such events or conditions
are deemed to be integral parts of the
war economy; they cannot therefore be
.accepted as either accurate or reliable
determinants of -normal operations or
normal earnings. Thus high war prices,
swollen demand, and other factors which
would not be normal in the experience of
the business for years prior to the im-
position of the excess profits tax shall
not be considered in determining the
normal earnings of the taxpayer. How-
ever, in certain cases involving a change
in the character of the business consum-
mated during a taxable year ending after
December 31, 1939, as described in the
last sentence of section 722 (b) (4) (see
§ 35.722-3 (d)), and in the case of a tax-
payer first coming into existence as de-
scribed in section 722 (c) (see § 35.722-4),
regard shall be had to such change in
the character of the business under sec-
tion 722 (b) (4) or to the nature of the
taxpayer and the character of its busi-
ness under section 722 (c) to the extent
necessary to establish the normal earn-
ings to be used as the constructive aver-
age base period net income.

(b) Rules for determination. The de-
termination of the constructive average
base period, net income must depend in
each instance upon the facts and circum-
stances presented by the taxpayer and
upon the provisions of section 722 form-
ing the basis of the taxpayers' conten-
tion that its excess profits tax is exces-
sive and discriminatory, i. e., if the tax-
payer is entitled to use the excess profits
credit based on income, the reasons why
such credit is an inadequate standard of
normal earnings;, or if the taxpayer is not
entitled to use such credit, the reasons
why the excess profits credit based on
invested capital is an inadequate stand-
ard for determining excess profits.- No
single test or standard of universal ap-
plication can be prescribed pursuant
to which every taxpayer must establish
the fair and just amount representing
normal earnings to be used as its con-
structive average base period net income.
Hbwever, the following principles and
rules must be observed in every case in
which a constructive average base period
net income is determined:

(1) Section 722 (a) provides for the
determination of a constructive average
base period net income to be used in lieu
of the actual average base period net in-
come is those cases to which section 722
is applicable. Since the constructive
average base period net income is the
fair and just amount representing nor-
mnal earnings, a taxpayer in computing
such amount is not, as a matter of xight,
entitled to use the rules provided by sec-

tion 713 (e) (1), relating to increase in
base period net income of lowest year of
base period, or by section 713 (fM, relat-
ing to average bate period net Income in
case of increased earnings in last half of
base period. However, in a proper case
the principles underlying section 713 (e)
(1) and 713 (f) may be taken into ac-
count if and to the extent that the appli-
cation of such principles Is reasonable
and consistent with the conditions and
limitations of section '22 and of such
sections.

(2) If normal earnings are recon-
structed for poor years within the base
period of a taxpayer, the fair and Just
affiount representing normal earnings
determined with respect to such period
cannot reasonably include above-nor-
mal earnings for other years In the base
period. Consequently, if the constructive
average base period net income involves
a reconstruction of normal earnings for
one or more taxable years in the base
period, the taxpayer must be able to
establish that the actual excess profits
net income for other taxable years in
the base period is not unusually large.
Unusually large excess profits net income
may occur either as the result of ab-
normally large gross income or as the
result of abnormally low deductions.
Thus if a manufacturing corporation,
which was in existence throughout the
base period, had a fire in 1937, which
seriously interrupted production and
caused an operating loss for such year
but enjoyed exceptionally high earnings
in 1938 as a result of production and sales
which normally would have been enjoyed
in 1937 and 1938, the'excess profits net
income for 1937 cannot be reconstructed
upon the basis of normal earnings with-
out also reconstructing excess prbfits net
income for 1938 so as to eliminate the
effects of the duplicated production and
income for such year. Likewise, if in
1939 the taxpayer had exceptionally high
earnings because of increased sales due
primarily to a fire interrupting the pro-
duction of its chief competitor, the in-
come for 1939 must be adjusted to
eliminate the effects of such unusual
circumstance. However, no adjustment
shall be made to eliminate income due
to more favorable general business
conditions.

Excess profits net Income shall be con-
sidered unusually large In a taxable year
In the base period only If, as the result
of physical or economic circumstances
unusual and peculiar in the case of the
taxpayer, the income for such year Is
larger than it would have been If such
circumstances had not occurred. In-
creased income due to circumstances
which have affected business in general
and which have caused an increase in
the earnings of business in general, or due
to circumstances which would not be
considered unusual and peculiar in the
experience of the taxpayer shall not be
deezaed to result in unusually large ex-
cess profits net income. If excess profits
net income for a taxable year is deter-
mined to be unusually large, gross income
and deductions shall be recomputed so as
to remove the effect of the unusual cir-
cumstances in the computation of ex,:cess
profits net income for such year.

(3) E:cept as otherwise provided, the
constructive average base period net in-
come shall be computed with regard to
the principles In section 711 (b) (relating
to excess profits net income for taxable
years In thp base period) applicable to
the taxable year for which the construc-
tive average base period net income is
used. The rules provided by section 711
(b) (1) (H), (Dl, (J), and (K, relating
to abnormal deductions and costs, may
not be used as a matter of right in com-
puting the constructive average base pe-
riod net income. In a proper case, how-
ever, the principles underlying section
711 (b) (1) (H), (I), (J), and (K may be
taken into account if and to the extent
that the application of such principles is
reasonable and consistent with the con-
ditions and limitations of section 722 and
of such section.

(4) I the taxpayer has acquired the
business of any other person (corpo-
ration, partnership, or individual) here-
after called "a component corporation'
in a transaction which enables the tax-
payer to compute its average base period
net Income under the provisions of Sup-
plement A, the business of such com-
ponent corporation shall be considered
to be a part of the business of the tax-
payer for the period for which the income
of such component corporation is in-
eluded in the computation of the average
base period net income of the taxpayer
under Supplement A. A taxpayer which
has acquired, in a transaction which con-
stitutes it an acquiring corporation un-
der Supplement A, a component corpo-
ration for which a constructive average
base period net income has been finally
determined and has been used by such
component in a taxable year prior to its
acquisition, cannot as a matter of right
use such constructive average base pe-
rod net income in the determination of
its average base period net income under
Supplement A. The taxpayer as an ac-
quiring corporation must establish, in ac-
cordance with the provisions of section
722 (e) (2), the amount which, in the
light of such provisions, would constitute
a fair and just amount representing nor-
mal earnings to be used as its construc-
tive average base period net income. If
the taxpayer has during the base period
acquired substantially all the assets of
another corporation in a transaction
which does not constitute the taxpayer
an acquiring corporation within the pro-
visions of Supplement A, and after such
transaction such other corporation ceasas
business, the business of such other cor-
poration attributable to the assets ac-
quired may be considered to be a part of
the business of the taxpayer during the
base period, to the extent to which it doas
not duplicate the business of the tax-
payer otherwise carried on.

(5) If a taxpayer which, for the pur-
poses of the income tax imposed by
Chapter 1, computes its Income from in-
stallment sales under the method pro-
-vided by -section 44 (a) elects to compute
such income for excess profits tax pur-
poses under Subchapter E of Chapter 2
upon the accrual basis pursuant to sec-
tion '36 (a), any constructive average
base period net income established with
respect to such taxpayer shall be deter-
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mined under the accounting methods
underlying the computation of income
from installment sales followed by the
taxpayer in computing its income tax for
the base period.

(6) If a taxpayer elects under the pro-
visions of section 736 (b) to compute in-
come from contracts the performance of
which requires more than 12 months
upon 'the percentage of completion
method of acounting, any constructive
average base period net income estab-
lished with respect to such taxpayer
shall be determined in accordance with
the principles underlying the percentage
of completion method of accounting.
See § 29.42-4 (a) of this chapter.

(7) If an affiliated group of corpora-
tions makes a consolidated excess profits
tax return under section 141 for a taxable
year beginning after December 31, 1941,
any constructive average base period net
income must be established with respect
to the group as a unit and no construc-
tive average base period net income shall
be established separately for any mem-
ber of the group. - If the members of an
affiliated group for which a constructive
average base period net income has been
established are different during the tax-
able year from the members at the time
such constructive average base period
net income was established (because new
members have been acquired by the
group or because old members have
ceased to remain members) or if one or
more members of the group ihave be-
come acquiring corporations of com-
ponent corporations pursuant to Sup-
plement A, the group may not as of right
continue to use the constructive average
base period net income previously estab-
lished but must establish a new con-
structive average base periocrnet income
predicated upon the membership of the
,group for the taxable year for which re-
lief is claimed. No constructive average
base periqd net income determined with
respect to any member of the group prior
to the year for which the group makes
a consolidated excess profits tax return
shall be'used by the group as a matter
of right in computing its actualaverage
base period net income. If a taxpayer
ceases to be a member of an affiliated
group which, during the time that such
taxpayer was a member, made a contoli-
dated excess profits tax return and used
a constructive average base period net
income in the computation of its excess
profits tax, such taxpayer shall not use
any portion of such constructive average
base period net income in the computa-
tion of its separate excess profits tax
or the excess profits tax of another affi-
liated gioup of which it becomes a mem-
ber. Any constructive average base pe-
riod net income to be used by such tax-
payer or by such other group must be
established solely with respect to such
taxpayer or such group. . ' "

(8) For the purposes of section 722
and of § 35.722-3 (b) and (c), no ex-
clusive definition of the concept "in-
dustry" can be constructed. In general
an industry may be said to include a
group of enterprises engaged in produc-
ing or marketing the same or similar
products or services under analogous
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conditions which are essentially different
from those encountered by other enter-
prises. The mere similarity of product
and marketing methods, however, is not
enough of itself to comprehend taxpayers
satisfying such conditions within the
same industry. Factors such as geo-
graphical location, character and loca-
tion of markets, availability and char-
acter of raw material supply, and other
conditions under which operations are
carried on must be considered. Regard
may be had to trade custom and practice
in determining whether a group of en-
terprises constitutes an industry.

(9) The fact that the excessprofits tax
liability of a taxpayer, establishing' eli-
gibility for relief and a constructive aver-
age base period net income under section
722, is zero or is very small prior to the
application of such section does not pre-
vent the actual average base period net
income from being an inadequate stand-
ard of normal Earnings. Such a tax-
payer is entitled to use the constrUctive
average base period net income estab-
lished under section 722 in the computa-
tion of its excess profits tax for all ex-
cess profits tax taxable years, and to
compute its unused excess profits credit
for any excess profits tax taxable year
with respect to the excess profits credit
based upon such constructive average
base period net income. However, in the
case of a taxpayer which- is deemed to
have commenced business or to have
changed the character of its business
two years prior to the actual event,
in the case of a taxpayer consum-
mating a chapge" in the capacity for
production or operation in a taxable
year beginning after December 31, 1939,
as a result of a course of action to
which it -was committed prior to Jan-
uary 1, 1940, in the case of a taxpayer
which prior to May 31, 1941, acquired
from a competitor engaged in the dis-
seminalion of information through the
public press substantially all the assets
of such competitor employed in such
business with the result that competition
between the taxpayer and the competitor
existing before January 1,1940, was elim-
inated, or in the case of a taxpayer which
commenced business after December 31,
1939, the constructive average 7qase pe-
riod net income might vary from one ex-
cess profits tax taxable year to another.
As to the determination of the construc-
tive average base period net income in
such cases, see § 35.722-3 (d) and
35.722-4.

(c) Excess profits credit based on con-
structive average base period net income.
For any excess profits tax taxable year
for which a constructive average base
period net income has been determined
under the provisions of section 722 and
of this section, the excess profits credit
based on income shall be an amount
equal to:

(1) 95 percent of the- constructive av-
erage base period net income deter-
mined under section '722;

(2) Plus 8 percent of the net capital
addition defined in section 713 (g) com-
puted with regard to the provisions of
section 722 (c); or

(3) Mlinus 6 percent of the net capital.
reduction defined in section 713 (g)

computed with regard to the provisions
of section 722 (c).

(d) Normal output and normal unit
profit in case of producers of minerals
or timber. Nontaxable income from ex-
empt excess output of mines or timber
blocks determined under section 735 (re-
lating to nontaxable Income from certain
mining and timber operations) may be
excluded under section 711 (a) (1) (I)
or section 711 (a) (2) (K) from the
excess profits net income of a taxpayer
for which there is established under
section 722 a constructive average base
period net Income. For the purposes of
computing nontaxable Income from ex-
empt excess output under section 735 In
such a case, there shall be determined
with respect to each mineral property
as defined in section 735 (a) (6), or
timber block as defined In section 735 (a)
(8), in which an economic Interest Is
owned by the taxpayer, a fair and )ust
amount to be used as the normal output
as defined in section 735 (a) (5), and
with respect to such mineral property,
a fair and just amount to be used as
tfie normal unit profit as defined In sec-
tion 735 (a) (9). However, no amounts
representing fair and just normal out-
put or normal unit profit for such base
period shall be.established for any min-
eral property or timber block unless the
constructive average base period net in-
come is predicated In whole or in parb
upon normal earnings attributable di-
rectly to such mineral property or tim-
ber block, unless such mineral property
or timber block was in operation for at
least six months during the taxable years
beginning after December 31, 1935, and
not beginning after December 31, 1939,
of the person owning the mineral prop-
erty or timber block, (whether or not
the taxpayer), and In the case of a
timber block, unless such timber block
was in existence and was acquired by
the taxpayer prior to January 1, 1942.
A normal output and a normal unit profit
may be established for a mineral prop-
erty or a timber block In which an cco-
nonmic interest is owned by the taxpayer
despite the fact that such taxpayer came
into existence, after December 31, 1939,
if such mineral property or timber block
meets the requirements provided In the
preceding sentence.

§ 35.722-3 Dotermination of excessive
and discriminatory tax; taxpayer eutitled
to excess profits credit based on income.
The excess profits tax, computed without
regard to the provisions of section 722,
for any taxable year shall be considered
-to be excessive and discrlminatory in
the case of a taxpayer entitled to use
the excess profits credit based on In-
come pursuant to section 713 (or pur-
suant to Supplement A if the taxpayer is
an acquiring corporation under Supple-
ment A) if its actual average base pe-
riod net income Is an inadequate stand-
ard of normal earnings for one or more
of the following reasons:

(a) interruption or diminution of
normal production, output, or operation
in the base period. If the taxpayer
establishes that in one or more taxable
years In its base period normal produc-
tion, output, or operation was interrupted
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or diminishrd because of the occurrence
either immediately prior to, or during
the base period, of events unusual and
peculiar in the experience of the tax-
payer, the average base period net in-
come shallrbe considered to be an inade-
quate standard of normal earnings.
Activities comprised within-the meaning
of production, output, or operation in-
clude the rendering of services in those
cases in which corporations render serv-
ices rather than manufacture or market
tangible products, as for example ad-
iertising agencies, brokerage concerns,
purchfasing agents, etc. Normal pro-
duction, output, or operation means the
level of production, output,-or operation.
which would have been reached by the
business of the taxpayer had the unusual
and peculiar events not occurred.

Not every interruption or diminution
of normal production, output, or opera-
tion in the base period may furnish the
basis of a claim for. relief under section
722. The interruption or diminution
must be a direct result of events unusual
and peculiar in the experience of the
taxpayer, and must occur in or im-
mediately prior to the base period. A
direct result of an unusual or peculiar
event is a result which would occur as
a normal consequence or effect of the
event and one to which the event bears
a casual relationship. The diminution or
interruption of normal production, out-
put, or operation may occur not only in
the year in which such event occurs but
may result in a later year directly af-
fected by such event.

An event is deemed to occur im-
mediately prior to the base period if
under normal circumstances the effect of
such event would not be fully mani-
fested until a year in the base period and
such effect is directly related to such
occurrence. An event is unusual and
peculiar in the experience of the taxpayer
if its occurrence is not ordinarily encoun-
tered in such experience. The fact that
such event unusual in the case of the tax-
payer is also unusual in the case of other
taxpayers, as in the case of a flood in a
particular locality, is no bar to a claim
for relief under section 722 (b) (1). If
an event is unusual in the course of nor-
mal business experience in general but
regular in the case of the taxpayer, such
event is not unusual and peculiar in the
experience of the taxpayer. Thus, if a
corporation is engaged in felling and
transporting logs and timber, and if its
annual operations are interrupted by
spring floods occasioned by thaws and
rains, such events are not unusual and
peculiar in the experience of the tax-
payer. Unusual and peculiar events con-
templated in section 722 (b (1) consist
primarily of physicial rather than eco-
nomic events or circumstances. Except
as otherwise described in this paragraph,
such events would include floods, fires,
explosions, strikes, and other such ex-
ceptional and uncommon circumstances
hindering production, output, or opera-
tion; such events would not include
economic maladjustments such as
higher prices of materials, labor, capital,
or any other agent of production, un-
usually low selling price of the product
of the taxpayer, or unusually low physical

volume of sales owing to low demand for
such product or for the output of the
taxpayer. However, a diminution In
the tMxpayer's production caused by a
low demand for the product of the tax-
payer resulting from the effects of war
conditions in the country in which the
taxpayer sold a substantial portion of Its
products may be an event which might
form the basis of a claim for relief under
section '22 (b) (1).

The taxpayer's normal production,
output, or operation for those years in
which interruption or diminution has
been established may be determined by
reference to its average production, out-
put, or operation with respect to prod-
ucts or services of the same class. This
determination may be made in the light
of the experience of the taxpayer prior
to its first excess profits tax taxable year
(but not after May 31, 1940), or in the
light of the experience of a comparable
competitor or of an industry of which
the taxpayer is a member, engaged in
manufacturing or selling the same prod-
ucts or rendering the same services. No
particular years or specific number of
year in such experience need be se-
lected in establishing normal produc-
tion, output, or operation. However,
normal earnings reconstructed for one
or more taxable years in the base pe-
riod or for the base period as a whole
on account of an interruption or dim-
inution in production, output, or opera-
tion, must be determined in the light
of business conditions prevailing during
such period. Among the material fac-
tors to be considered are general busi-
ness conditions, business conditions to-
gether with the taxpayer's competitive
position in an industry of which the tax-
payer is a member, and demand for the
,products or services of a class produced
or-rendered by the taxpayer. The cost
of materials, labor, capital, or any other
agent of production, the selling price of
the product or the service, the physical
volume of sales resulting from the de-
mand for such products or services dur-
ing the base period are also factors to
be taken into account.

Thus, assume that, except for the year
1938 in which the taxpayer experienced
an explosion in its plant which inter-
rupted production and caused an op-
erating loss for the year, the base pe-
riod represented a period of normal
earnings for the taxpayer. Such period
also represented a period of normal
earnings .for the industry of which the
taxpayer is a member. In the year 1938
the demand for the product manufac-
tured by the industry of which the tax-
payer is a member was 20 percent below
the demand for such product for the
average of the other years in the base
period. The taxpayer's normal produc-
tion, and normal earnings for 1938 should
be reconstructed upon the basis of the
actual demand in that year, rather than
upon the basis of the demand for the"
remaining years in the base period.

(b) Business depression in base pe-
riod on account of temporary economic
circumstances. If the taxpayer estab-
lishes that its business was depressed in
the base period because of temporary
economic circumstances unusual in the

case of such tanpayer or because of the
fagt that an industry of which the tax-
payer was a member was depressed by
reason of temporary economic circum-
stances unusual in the case. of such in-
dustry, the average base period net in-
come of the taxpayer shall be considered
to be an inadequate standard of normal
earnings. For the purposes of this para-
graph a business shall be considered to
be depressed if it realized low earnings
or operating losses which resulted from
such factors as a low volume of output of
products or services, from a low volume
of sales, from high manuacturing costs, -
from low sales price, or from a com-
bination of such factors.

Only those economic circumstances
which were temporary in the sense that
they had little perceptible effect upon
the long run prospects of a business,
and which affected the taxpayer alone
or an industry of which it was a mem-
ber as distinguished from those eco-
nomlc events which were of a chronic
or continuing character or which
affected business in general, may furnish
a basis for a claim for relief under sec-
tion 722 (b) (2). An economic cir-
cumstance is temporary depending upon
the character and nature of such cir-
cumstances rather than upon the mere
length of time of its existence. Thus
the Income of a declining business or
industry which was depressed through-
out the base period because of economic
conditions of a chronic and continuing
character which may be expected to de-
press the earnings of such business for an
indefinite period is not an inadequate
standard of normal earnings under sec-
tion 722 (b) (2). .For example, a trac-
tion company the earnings of which had
been steadily reduced over a decade by
increasing competition with motor trucks
and by the use of private passenger ve-
hicles might not be considered to suffer
business depression by reason of tempo-
rary and unusual economic circum-
stances. Higher income resulting from
increased patronage due to wartime re-
strictions upon the use of alternative
methods of transportation should rea-
sonably be regarded as excess profits.
Low earnings are entirely normal in the
case of such a chronically depressed
taxpayer and are not rendered subnor-
mal merely because an increased level
of profits resulting from the effect of
war conditions occurs during excess
profits tax taxable years.

High costs of production because of
high costs of material, labor, capital, or
other elements of production, low selling
price of the finished productIow volume
of sales due to a low demand for such
product or the taxpayer's output, or other
ordinary economic hazards to which
business in general is subject and which
have the effect temporarily of depressing
income are ordinarily not sufciently un-
usual economic circumstances to consti-
tute income an inadequate standard of
normal earnings under section '122 (b)
(2). Such circumstances are to be ex-
pected during any period of normal earn-
ings and are presumed to have been offset
by counterbalancing economic circum-
stances causing higher than average
profits in other yeart in the base period.
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Consequently, the presence of unfavor-
able economic factors during the base
period years of a taxbayer is not unusual

'When the presence of such factors is
usual in the case of an industry of which
the taxpayer is a member, or if such in-
dustry is depressed, in the case of busi-
ness in general for such years. Never-
theless unusual and temporary economic
circumstances reflected in one or more of
such factors may depress the business of
the taxpayer substantially beyond the
extent to which other members of an in-
dustry of which the taxpayer is a mem-
ber are affected, or may depress the in-
dustry (including the taxpayer) sub-
stantially beyond the extent to which
other industries are affected. In such
case the presence of such circumstances
is an adequate reason for establishing
that actual average base period net in-
come is an inadequate standard of nor-
mal earnings. However, the mere fact
that the business of the taxpayer or of
an industry of which it is a member, as
the case may be, fluctuates widely under
the impact of economic events or is
operated at a lower level of earnings than
other members of such industry or other
industries, as the case may be, and thus
is depressed to a greater-degree by un-
favorable economic conditions than such
other members or industries does not of
itself Indicate that-average base period
net income is an inadequate standard of
normal earnings. - /

As in the case of unusual and peculiar
physical events interrupting or diminish-
ing production, output, or operation (see
§ 35.722-3 (a)), a temporary economic
circumstance is unusual in the case of a
taxpayer or of an industry if its occur-
rence is not ordinarily encountered in the
experience of such taxpayer- or indus-
try. However, a temporary economic
circumstance which is usual in the case
of the taxpayer is not rendered unusual
because such circumstance is unusual in
the case of an industry of which the tax-
payer is a member or in the course of
normal business experience in general.
As to the definition of an "industry", see*
§ 35.722-2 (b) (8).

An example illustrating § 35.722-3 (b)
might be a taxpayer which for a long
period of years conducted business with
one customer which it lost during the
base period because such customer de-
cided to manufacture for itself the prod-
uct it had formerly bought from the tax-
payer. The taxpayer would be com-
pelled to develop a new market. The
average earnings of the taxpayer for the
period of time during which the tax-
payer was engaged in obtaining new cus-
tomers would not represent an adequate
standard of its normal earnings and
would be sufficient cause for the estab-
lishment of a constructive average base
period net income under section 722.

An example in which temporary eco-
nomic events caused business depression
during the base period of an industry of
which the taxpayer was a member would
be an industry the members of which
(including the taxpayer) were engaged
in a ruinous price war during several of
the base period years. As a result of
sales below cost in such years, the mem-
bers of the industry sustained severe

losses; when the price war was ended,
the members Again realized normal aver-
age earnings. The business of the tax-
payer in such case would be depressed
during the base period because of the fact
that an industry of which the taxpayer
Was a member was depressed by reason
of temporary economic events unusual
in the case of such industry and the av-
erage base period net income of such
taxpayer would bean inadequate stand-
ard of normal earnings.

If the temporary economic circum-
stances causing the taxpayer to be de-
pressed. in the base period did not affect
an induttry of which the taxpayer was
a member, the constructive average base
period net income of the taxpayer may
be established in the same manner as is
prescribed in the case of a taxpayer the
base period production, output, or opera-
tion of which was interrupted or dimin-
ished by events unusual and peculiar in
its experience. See § 35.722-3 (a). How-
ever, since the actual economic condi-
tions existing in the years for which
depression is claimed are those which
caused such depression, normal 'earn-
ings should be reconstructed not upon
the basis of the actual economic factors"
affecting the taxpayer's production, costs,
sales, and profits in such years but upon

- the basis of such factors as existed in
such years in the case of the industry of
which the taxpayer was a member. Re-
lationships existing between the tax-
payer's production, costs, sales, and
profits and the average production, costs,
sales, and profits of the industry or other
members of theindustry in other periods
determined to represent periods of nor-
mal earnings for the taxpayer and the in-
dustry, or other members of the industry,
may be utilized in determining the tax-
payer's production, costs, sales, . and
profits for the base period. Depending
upon the-particular circumstances in the
taxpayer's case normal earnings might
be reconstructed for each base period

* year in which the taxpayer-was de-
pressed, or a constructive average base
period'net income might be determined
for the base period as a whole without
a reconstruction for separate years.

If the taxpayer was depressed in the
base period because an industry of
which it was a member was depressed by
reason of temporary economic circum-
stances unusual in the case of such in-
dustry, the constructive average base
period, net income of the taxpayer might
be determined by referenceto-a prior pe-
riod in the experience of the taxpayer, or
of an industry in which it is a member,
which is established to be a period of,
normal earnings, or possibly by reference
to the base period experience of com-
parable taxpayers or industries. Since
actual economic conditions prevailing in
the base period of the taxpayer 'were
those which had the effect of causing
depression in the industry of which the
taxpayer was a member, such conditions
should not form the basis upon which
normal earnings of the taxpayer are re-
constructed if such reconstruction is
made for any of the years in the base
period of the taxpayer or for such period
in its entirety. In such case, relation-
ships established between the economic

condition present in the cate of the tax-
payer during other periods and sueh
conditions in the case of comparable
taxpayers or industries may be used In
determining the taxpayer's production,
costs, sales, and profits which would
have been realized had the temporary
and unusual economic circumstances not
affected the Industry of which it was a
member.

(c) Business depression in base period
because of variant profits cycle or spo-
radio and inadequately represented
profits periods. If the taxpayer es-
tablishes that its business was depressed
in the base period by reason of conditions
generally prevailing in an industry of
which the taxpayer was a member sub-
jecting such taxpayer either to a profits
cycle which differs materially in length
and amplitude from the general business
cycle or to sporadic and intermittent
periods of high production and profits,
and such periods are Inadequately rep-
resented in the base period, the average

,base period net Income of the taxpayer
shall be considered to be an inadequate
standard of normal earnings, To come
within the provisions of section 722 (b)
(3) and this paragraph, It must be shown
that the business of the taxpayer Was
depressed In the base period as a con-
sequence of circumstances which are
ordinary and usual in the case of an in-
dustry of which the taxpayer is a mern-
ber; such business depression may not
result from extraordinary and unusual
events such as are necessary to Invoke
the provisions of section 722 (b) (2) and
§ 35.722-3 (b). Furthermore, the condi-
tions producing the unusual profits cycle
or the sporadic profits of the taxpayer
must be shown to have prevailed
generally throughout the past history of
the industry and not to be pecullar to the
base period alone. ,The ordinary cir-
cumstances existing In the case of the
industry of which the taxpayer Is a mem-
ber and which produce business de-
pression in the case of the ta\Vayer
must also be established by the taxpayer
to have produced business depression
with respect to the Industry generally
during the base period. As to the defini-
tion of "Industry" see § 35.722-2 (b) (8).

(1) Unusual profits cycle. No cate-
gorical definition or description can be
given to the concept of the general busi-
ness cycle. The term does not refer to
any'particular business Index prepared
by any public or private financial, eco-
nomic, or statistical organization, or
combination of such Indices. A tax-
payer does not establish a claim for relief
under section 722 (b) (3) (A) merely by
comparing its own profits cycle,' or the
profits cycle of an Industry of which ib
Is a member, with one or more general
business indices prepared by any public
or private financial, economic, or statis-
tical organization, and by showing a vari-
ance between its own profits cycle and
such other general business indices.

On a national industry-wide basis, the
four years beginning January 1, 1936, and
ending December 31, 1939, represent n
period of normal average earnings In the
experience of business in general. If,
due to conditions entirely normal in the
experience of an Industry of which the

1244
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taxpayer-was a member, such period was
not correspondingly a time of normal
average earnings in the case of the in-
dustry and of the taxpayer in the light
of the prior experience of such industry
and taxpayer, the profits cycle of the tax-
payer may be considered to be different
from the general profits cycle.

The profits cycle of a taxpayer will b
deemed to differ in length and amplitude
from the general business cycle if its
period of normal profits has not occurred
during the base period but at some prior
time entirely without the base period,
or partly without and partly within such
period. It is not necessary that the
length of the taxpayer's profits cycle be
longer or shorter than four years nor is
it necessary that the crests and troughs
of such profits cycle vary from the level
of high and low profits of the general
business cycle. Only in case the normal
average earnings of.tile taxpayer and an
industry of which it is a member are
substantially greater than the average
profits earned during the excess profits
tax base period will the profits cycle of a
taxpayer be considered to differ ma-
terially from the general business cycle.

The mere fact that the earnings of the
taxpayer and an industry of which it
was a member are not as high during the
base period as they were during some
prior period in the experience of such
taxpayer or such industry does not nec-
essarily mean that normal average earn-
ings are greater than earnings during the
base period. Normal average earnings
are average earnings for all periods of
normal earnings in the experience of
such taxpayer or such industry. It is
inevitable that some periods of normal
earnings should be higher or lower than
other such periods. Consequently the
fact that the earnings of the taxpayer
and of an industry of which it is a mem-
ber are slightly lower than the level of
normal average earnings is not of itself
an indication that the profits cycle of
the taxpayer or the industry varies ma-
terially from the general business cycle.

* A taxpayer which claims to be a mem-
ber of an industry in which conditions
prevail which subject the taxpayer to a
profits cycle differing materially from
the general business cycle must estab-
lish that the business experience both
of itself and of such industry is suscep-
tible of segregation into a cyclical pat-
tern. Types of industries, the business
cycJes of which may not necessarily co-
incide-with the general business cycle,
are industries connected with the con-
struction industry. It is well established
that over the past three decades there
has been a building cycle which gen-
erally has embraced two or more of the
general cycles of business profits. If the
base period embraced only the subnor-
mal years of the profits cycle of a branch
of the building industry, the members
thereof may be able to establish that
their average base period net income
-does not iepresent an adequate stand-
ard of normal profits. If, however, the
profits cycle of such branch of the build-
ing industry and of the taxpayer in a
particuldr locality in which the opera-
tions of such branch and of the taxpayer
were encompassed followed the pattern

of the general business cycle In the base
period so that such period represented
a period of average normal profits for
the taxpayer, no basis would exist for a
claim for relief under section '722 (b)
(3) (A).

The constructive average base period
net income of a taxpayer which was de-
pressed in the base period on account
of a variant profits cycle might be de-
termined by reference to one or more
prior periods in the experience of the
taxpayer or of the industry of which It
was a member which represents a pe-
riod of normal earnings properly attrib-
utable to such taxpayer. These periods
need be of no specified duration except
that they should not be less than three
years. -U any one such period Is used
it should. be established that with re-
spect to the taxpayer and the industry
of which it was a member, such period
bears the same relationship to the profits
cycle of the taxpayer and the industry
which the base period (representing a
period of normal earnings of business
in general) bears to the general business
cycle. In case no such prior periods
are available, if proper relationships
based upon comparative profit and loss
statements and balance sheets can be
established, the constructive average
base period net income might be deter-
mined by reference to the average base
period net income of comparable tax-
payers or industries for which the base
period represents a period of normal
earnings. In such case, actual economic
factors of production, costs, demand,
sales, and profits experienced by the tax-

,-payer during the base period should not
generally serve as a limitation upon any
normal earnings reconstructed for the
taxpayer for the base period.

(2) Sporadic profits inadequately
-represented in the base period. The
characteristic distinguishing the type of
case described in section '722 (b) (3) (B)
from that in section 722 (b) (3) (A) is
that in the latter case the taxpayer has
an earnings experience which can be
segregated into definite cycles, whereas
in the former case (the type of case
described in this paragraph) no such
cyclical segregation can be made. Incase
the taxpayer is subjected to Intermittent
periods of high production and profits,
the prosperous years of the taxpayer will
occur at irregular and unpredictable
intervals, and may depend upon fortui-
tous combinations of advantageous cir-
curnstances, as for example the juxta-
position of a good crop and a good
market. If the base period of the tax-
payer does not include these prosperous
years, Its earnings during such period
will not be an adequate measurement of
average normal earnings.

Proof that a year of high production
and profits did not occur during the base
period is not of itself sufficient to estab-
lish that the base period did not repre-
sent a period of normal earnings. The
actual 4qverage base period net income
computed under section 713 (d) may ap-
proximate either the average earnings
of periods of normal earnings, which
include years of very high profits as well
as years of low profits, or the average
earnings for the entire experience of the

taxpayer. Consequently It must be
established not only that the base period
did not nclude one or more years of high
profits Irregularly experienced by the
taxpayer but also that the level of earn-
ings for periods of average normal earn-
ings which include such years or the
level of earnings for the entire period
in which the taxpayer was in existence
Is substantially higher than the level of
earnings during the base period. Since
the concept of normal earnings does not
contemplate a fixed and Inflexible
amount but envisions a level of earn-
ings which represents normal earning
capacity of a business, the mere fact that
actual average base period net income
is less than an amount which might be
determined by reference to some period
claimed to represent normal earnings or
by reference to an average of earnings
ovcr the entire economic life of a busi-
ness does not establish that such average
base period net income is an inadequate
standard of normal earnings.

A taxpayer which claims to be a mem-
ber of an industry in which conditions
prevail which subject the taxpayer to
sporadic and intermittent periods of
high production and profits must estab-
lish that business depression was en-
countered during the base period because
of such conditions. It must also estab-
lish that such conditions were not pe-
culiar to it alone in the base period but
were also present In the case of such
industry.

A taxpayer does not establish eligibility
*for relief under section 722 (b) (3) (B)
merely by showing that annual periods
of high profits have occurred irregularly
in the past experience of the taxpayer.
Such periods of high earnings may have
resulted from windfall profits or from
unusual circumstances befalling the tax-
payer, or an industry of which it is a
member, and not as th& result of normal
conditions under which the taxpayer's
usual operations are carried on. Only
n case high earnings which have oc-
curred in prior years are directly at-
tributable to factors normal in the case
of the taxpayer and of an industry of
which It is a member, may such high
periods of production and profits be con-
sidered grounds for relief under section
'22 (b) (3) (B).

Depending upon actual proof, a pos-
sible example of an industry operating
under conditions which subject its mem-
bers to sporadic and intermittent pe-
riods of high production and profits
might be an industry engaged in the
preparation and canning of fruit. Prof-
its would be dependent upon the size of
the pack and the market obtainable.
Suppose that the records of a taxpayer in
such industry indicate that ordinarily
in one out of every three years the earn-
ings were substantially In excess of the
average of the other three years, and
that no prosperous years occurred in
the base period, as follows:

Net income (in thouands of dollars)

1926 --- 0-- - O 1933 - - 25
1927 ... . I0 1934 - 20
192a__ _ 25 1935 .... 43

192 .. . 5 1936.--- 15
190 . ... 12 193"/. - 23

1931__ _ 45 1938.. .. 1
2932. - . . .-8 -3 -. . .. .I 10

124 5
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If the records of the industry of which
the taxpayer is a member show a simi-
lar pattern, the average base period net
income of such concern would not be
deemed to be an adequate standard of
normal earnings and such taxpayer
would be entitled to relief under section
722 (b) (3) (B).

The constructive average base period
net income of a taxpayer depressed dur-
ing the base period on account of the
failure of such period to reflect one or
more years of high profits sporadically
enjoyed by the taxpayer might be de-
termined in the same manner as in the
case of a taxpayer with a variant profits
cycle. See § 35.722-3 (c) (1). In a
proper case a standard of normal earn-
ings might fairly be determined as* an
average of earnings of the business in
its experience prior to the beginning of
its first excess profits tax taxable year
(but not after May 31, 1940), and a,
reasonable determinations of excess
profits could be made as the excess of the
profits during a current excess profits
tax taxable year over such standard.

(d) Commencement or change in
character of business. If the taxpayer
has commenced business or has changed
the character of its business either dur-
ing or immediately prior to the base pe-
riod, and if the taxpayer establishes that
its average base period net income does
not reflect the normal operation for the
entire base period of a business so com-
menced or changed in character the av-
erage base period net income shall be
considered to be an Inadequate standard
of normal earnings.

No arbitrary temporal limitations can
be provided to circumscribe the concept
of "Immediately prior to the base period"
for the purposes of section 722 (b) (4)
In the case of a business commenced or
changed in character at such time. Nor
does the fact that a taxpayer has com-
menced business or changed the char-
acter of its business within one or two
years prior to the base period necessarily
establish eligibility for relief under sec-
tion 722 (b) (4). Generally, business
experiences a time lag between the time
that new operations are commenced, re.
flecting'either the starting of a new busi-
ness or of a business essentially different
in character from an old business, and
the attainment of a normal earning level.
If all or a portion of this time lag occurs
during the base period, the earnings dur-
ing such period cannot be said to repre-
sent normal average earnings.

Generally, the commencement of bus-
iness or the change in character of a bus-
iness will be deemed to have occurred
immediately prior to the base period if
under normal conditions the normal
earning level of a business go commenced
or changed would not be realized untiL
some time during the base period and
would be principally and directly related
to such commencement or change.
However, If a taxpayer, which has com-
menced business immediately prior to the
base period, has reached its level of nor-
mal operations prior to such period, but
has sustained a loss in its first base pe-
riod year because of the occurrence of an
unusual event or circumstance such as
a flood interrupting production, the aver-
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age base period net income will not lie
considered to be an inadequate standard
of normal earnings because the taxpayer

'has commenced business immediately
prior to the base period. Any relief
sought by such a taxpayer should be
based upon interruption of producftbn

'under section 722 (b) (1) and § 35.722-3
(a).

The following examples are llustra-
tions of the provisions of this paragraph:
Corporation A, which makes its returns
on a calendar year basis, and which until
1934 manufactured snuff at a loss, in that
year changed ,to the manufature of
cigars. Due to normal difficulties in es-
tabliqing trade connections and in es-
tablishing its product, it did not realize
normal profits until. 1938. Such corpo-
ration is deemed to have changed the
character of its business immediately
prior to_ the base period. Corporation
B, which makes its returns on the calen-
dar year basis, converted its business in

41934 from the manufacture of general
textiles to the manufacture of automobile
upholstery. It Immediately realized a
level of earnings which were deemed to
be reasonable for such business and en-
joyed such earnings until 1938. In that
year it made a profitable connection with
a large automobile manufacturer, and as
a result realized larger profits. The fact
of such large profits due to this connec-
tion is not principally and directly at-
tributable to'fhe change in the character
of the business in 1934, and such fact is
not a normal and inevitable result of
such change. 'Consequently the change
in the character of the business in 1934
is not considered to have occurred m-
mediately prior to the base period for the
purposes of section 722 (b) (4).

If the business of a taxpayer which
was commenced or changed in character
either immediately prior to or during
the base period was growing and expand-
ing so that by the end of the base period
it did not reach the earning level which
it 'would have attained had the business
been commenced or changed in charac-
ter two years prior to the time of the
alctual event, the taxpayer shall be
deemed to have commenced business or
changed the character of its business at
such earlier time. In order to estab-
lish that its actual average base -period
net income is an inadequate standard of
normal earnings, the taxpayer shall es-
tablish that the actual average base pe-
riod net income does not reflect the
normal operation for the entire base pe-
riod of a business commenced or changed
in character at such earlier date. In
determining whether the business of the
taxpayer was growing or expanding by
the-end of the base period, consideration
may be given to the taxpayer's actual
business experience during and imme-
diately prior to the base period, including
its rate of growth, to a comparison of
the taxpayer's experience and the ex-
perience for a comparable period of other
members of an industry of which the
taxpayer is a member, to the experience
and rate of growth of such members
after the commencement or change in
character of their business, and to the
future prospects of the business of the
taxpayer under normal conditions rea-

sonably ascertainable at the end of the
base period. Events occurring or ex-
isting after December 31, 1930, may not
be considered in determining whether
the taxpayer was growing by the end of
the base period, or If so, to the extent
thereof.

An example illustrating the preceding
-paragraph would be a corporation which
was organized in 1938 and started the
development of a delivery route to sell
food products. In 1038, it had a net
loss; in 1939, a moderate profit. Its rec-
ord of earnings is as follows:

Net Income (in thousands oJ dollars)
1938 ---------------------------- 5
1939 (first quarter) ---------------- -1
1939 (second quarter) ------------ --- 2
1939 (third quarter) ------------------ 4
1939 (fourth quarter) -----------..... 7
Its steady growth together with other
factors Indicates' that if it had started
business two years earlier its earning
level at the end of the base period would
have been considerably higher. Such
taxpayer shall be deemed to have started
business In 1936, and Its average base
period net income would not be consid-
ered an adequate reflection of normal
operations for the entire base period of
the type of business which would have
resulted at the end of the base period
if the taxpayer had started business In
1936.

Another example would be 'a taxpayer
which immediately prior to and during
the base period was engaged In research
and development of an American raw
material for the manufacture of a prod-
uct not theretofore practicable of manu-
facture in the United States. In early
1938 a process was perfected for such
manufacture. In that year, the tax-
payer entered into sales contracts, com-
menced a program of building plant and
equipment (ultimately completed in
1941), and began to supply its customers
in September, 1939. It operated with low
invested capital and its earnings did not
reach by the end of the base period the
level which would have been reached if
the taxpayer had commenced business
two years earlier. In such case the aver-
age base period net income will be con-
sidered to be an Inadequate standard
of normal earnings, and the taxpayer
will be deemed to have commenced busi-
ness two years prior to the actual com-
mencement.

For the purposes of section 722 (b)
(4), normal operations refers to nor-
mal operations throughout the entire
base period of the business commenced
or to which such business was changed
immediately prior to or during the base
period, and to the normal earnings re-
constructed on the basis of such normal
operations for such entire period. The
taxpayer may have commenced business
or changed the character of its business
after the, beginning of the base period;
such commencement or change although
considered to have been effected two
years prior to the actual event might still
occur lfter the beginning of the base
period. Neither fact shall prevent the
reconstruction of normal earnings for
the entire base period, including the time
prior to the date of the actual commence-
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ment or change or to the date upon
which the commencement or change is
considered to have occurred. -
-f the business of the taxpayer has

reachedhythe end of the base period the
earning level it would bive reached had-
it been commenced or changed in char-
acter two years prior to such event, nor-
mal-earnings for the entire base period
shall be reconstructed upon the basis of
the level of normal operations actually
attained during the base period and upon
the basis of the character, nature, and
size of the business actually developed
during the -base period. If the business
of the taxpayer is considered to have
been commenced or changed in charac-
ter two years prior to such event, nor-
mal earnings for the entire base period
shall be based upon the level of nor-
mal operations, and upon the character,
nature, and size of the business which
would have been developed by the end
of the base period-if the business had
been commenced or changed at such
earlier date.

If a business which was commenced
or changed in character either during or
immediately prior to the base period did
not reach, by the end of the base period,
the earning level it would have reached
had it been commenced or changed in
character two years earlier, the earning
level which it would have zeached had
such events occurred at such an earlier
date vl be dependent upon recon-
structed,asopposed to actual production,
costs, demand, sales, and selling prices.
If ma not be-possible to reconstruct de-
mand, sales, and selling prices based
upon actual economic conditions exist-
ing within the framework of the base
period. In zertain cases actual demand,
sales, and selling prices might not rep-
resent reasonable limitations upon the
earning level which the taxpayer would
have reached had its business been com-
menced or changed in character two
years -prior to- the actual occurrence.
Moreover the fact that a business is
deemed to have been commenced or
changed two years earlier implies the
existence of .conditions not necessarily
present in the period lor which recon-
struction is being made. Consequently,
in proper cases, demand, sales, and sell-
ing prices may be established upon the
basis of certain assumptions not incon-"
sistent with the fact that the taxpayer
is considered to have commenced busi-
ness or changed the character of its busi-
ness two years prior to the actual com-
mencement or change and not incon-
sistent with the experience of similar tax-

, payers which have reached a level of
normal earnings, or of an industry of
which the taxpayer is a member, which
might furnish an indication of economic
factors to he encountered by an expand-
ing business.

-Althbugh actual economic factors in-
fluencing the taxpayer's earnings for the
period'prior to its attainment of normal
operations may not -reflect the results of
such operations and consequently might
not furnish adequate criteria for deter.
mining the normal earnings for such
period, regard might be had to such fac-
tors to the extent that they might be
determinants in establishing the taxpay-
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er's earning capacity. Thus, if the tax-
payer's business is a continuation of a
15reexisting business enterprise, regard
might be had to the experience and,
earning capacity of such enterprise in
order to ascertain normal earning to
be attributed to the taxpayer. Likewise,
if -a corporation is reorganized in the
base period Into two new corporations,
the excess profits net income of each of
the new corporations fez the taxable
years in the base period in which each
was not in existence may be deter-
mined from that part of the business of
the original corporation operated by
each of the new corporations and that
part of the excess profits net income of
the original corporation attributable to
such part of the business.

-If the business of the taxpayer, deemed
to have been commenced or changed in
character two years prior to such event,
has not reached by the end of the
base period its level of normal opera-
tions and of normal earnincs because
of the interruption or diminution of
production, output, or operation on ac-
count of events unusual and peculiar in
the experience of the taxpayer (section
722 (b) (1)), or because of adverse tem-
porary economic circumstances unusual
in the case of the taxpayer or an indus-
try of which it was a member (section
'722 (b) (2)), or because the taxpayer was
a member of an industry in which condi-
tions prevailed which would subject the
taxpayer to a variant profits cycle or to
sporadic and intermittent periods of
high production and profits which are
not represented in the base period (sec-
tion 722 (b) (3)), or because of other
factors adversely affecting the business
of the tapayer In the base period (sec-
tion 722 (b) (5)), the i rincples pursuant
to which relief is determined in such
cases shall be taken into account in de-
termining the normal operations and
normal earnings of the taxpayer. Thus, a
taxpayer which was organized and com-
menced business during the base period
might be a member of an Industry in
which conditions prevailing in such In-
dustry subjected its members to a profits
cycle materially different from the gen-
eral business cycle. If the base period
represented the trough in such cycle and
the average base period net income of the
members of the industy reprezented an
inadequate standard of normal earnings;
the normal operations and normal earn-
ings of the taxpayer mizht be determined
by reference to one or more other pe-
riods in the experience of the industry.
Relationships existing between the tax-
payer's operations in the base period and
the operations of other members of the
Industry, or of the industry as a whole,
might be taken into account. See
b 35.722-3 (a).

The fact that income for the entire
base period is to be reconstructed upon
'the basis of the level of normal opera-
'tions actually attained during the base
period or upon the basis of the level of
normal operations -which would have
"been reached had the busines ben
"commenced or changed twp years earlier,
.does not nce.sarny mean that the high-
;est level of earnings actually or con-
structively reached during the base

period Is to be ascribed to the entire base
period. The earning level of business
usually is fluctuating rather than can-
stant. Normal earnings to be attributed
to the taxpayer for the base period must
follow such pattern. In determining
such normal earnings regard may be had
to the earnings cycle during the baze
period of other taxpayers engaged in
similar business, of other membzrs of
an Industry of which the taxpayer r-as
a member, of such industry as a whole,
and to relationships existing between the
taxpayer's production, costs, sales, and
profits during Its years of norma opera-
tions and smilar factors in the ease of
such other taxpayers or industry.

Events or conditions occurring after
D cembzr 31, 1939, may nst be taken
into account in determining the con-
structive average base period net income
of a ,taxpayer which during the base
period has commenced business or
changed the character of its business.
Concequently, the level of normal opera-
tions which would have been reached by
a taxpayer which is considered to have
commenced bsiness or tb have changed
the character of its business two years
prior to the actual event shall not be de-
termined by attributing to the bare
period the results of the taxpayer's op-
erations for its flrt two excess profits
tax taxable years bezinning after De-
cember 31, 1939, or for any period of time
after such date.

Since the amount of normal earnings
in the case of a taxpayer which is con-
sidared to have commenced businezz or
changed the character of its business two
years prior to the actual event Is based
upon a reconstructed business epa-eience
which has been lengthened two yeas,
such amount may exceed the actuzl
earnings realled by the taxpayer dur-
Ing Its first or second excess prcfits tax.
t=:able year. Consequently, the recon-
structed normal earnings which would
be used as the constructive average base
period net incomeafter the second ex-
cess profits tax taxable year may not
constitute a fair and just amount to be
used for the purpozss of the ex cess
profits tax for the first or second excezs
profits tax taxable year. Therefore, in
determining the constructive average
base period net income to be used in
computing the excess profits tax or the
unu:zd excezs profits credit for the fErz+
or second ecess profits tax taxable year,
the fair and just amount representing
normal earnings should be based upon
the actual earning capacity which, as
of the end of its base period, the ta.-
payer could reasonably have expected to
reach under normal conditions during
such first or second exces, profits t:v
taxable year. If the excess profits ne
income for the taxpayer's firs or second
exces profits tax taxable year reflects
an earning capacity greater than that
reasonably established for such year, the
amount by which such excess profits net
Income exceeds the exces profits credit
based upon constructive average bass pe-
riod net income represents adjusted e--
cess profits net income subject to excess
profits tax. If the excess profits net in-
come for such first or second taxable
year Is less than the excess profits credit
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baSed upon the constructive average base
period net income, the difference is the
unused excess profits credit for such year
under section 710 (c). See § 35.710-3.

A change in the character of the busi-
ness for the purposes of section 722 (b)
(4) must be substantial in that the na-
ture of the operations of the business
affected by the change is regarded as
being essentially different after the
change from the nature of such opera-
tions prior to the change. No change
which businesses in general are accus-
tomed to make in the course of usual or
routine operations shall be considered
a change in the character of the busi-
ness for the purposes of section 722 (b)
(4). Trade custom and practice may
be taken into account in determining
whether an essential difference in the
character of the business has occurred.,
A change in the character of the busi-
ness, to be considered substantial, must
be reflected in an increased level Qf
earnings which is directly attributable
to such change. If such increased level
of earnings is not actually realized in the
base period, the taxpayer is not pre-
cluded from establishing a change in the
character of the business provided it
can establish that such increased level
would have been attained in the base
period but was hindered or delayed by
unusual and peculiar events or economic
circumstances. Such proof may not take
into account any increase in earnings
after December 31, 1939, as indicative of
the fact that a change in the character
of the business was productive of in-
creased earnings.

A change in the character of the busi-
ness includes changes resulting from the
following activities:

(1) A change in the operation or man-
agement of the business. The introduc-
tion of new or substantially different
processes of manufacturing or of new
or substantially different methods of dis-
tribution would constitute a change in
the operation of a business; the hiring
of new key managing personnel or the
adoption of materially new basic man-
agement policies by the old management
resulting in drastic changes from old
policies would constitute a change in
the operation or management of the
business. However, ordinary technologi-
cal improvements developed in the course
of routine business operations or changes
in operating or supervisory personnel
normally experienced by business in gen-
eral and having no effect upon basic
business policies would not be considered
a change in the operation or manage-
ment of the business.

Examples of a change in operation or
management-might be the following:

Corporation A was reorganized'in 1936, and
the new directors and officers initiated drastic
changes in management, sales, and prcduc-
tion policies which were not reflected in the
corporation's earnings until 1939; a change
in management would be deemed to have
occurred. In 1937, Corporation B engaged
in coal mining converted from a system of
hand loading, under which it had lost money,
to mechanized loading which reduced oper-
ating costs and resulted in profits; a change
in operations has occurred. Likewise, Corpo-
ration C, which prior to 1938 marketed its
product from door to door, in such year

changed such sales methods to direct sales
to retailers aild thereafter realized profits.
it would be deemed to have effectuated a
change in operations. Corporation D ex-
perienced a severe reduction in the volume of
its business due in part to economic con-
ditiona but 'principally to financial mis-
management. Early in 1939 new manage-
ment was provided, new financial policies
were adopted, and the volume of business and
of earnings was greatly increased as a result
thereof; Corporation D Is deemed to have
made a change in the management of its
business.

(2) A difference in the products or
services furnished. A product or serv-
ice is different from another product or
service if the trade.custom or practice
treats it as a product br service of a
different class. A mere improvement in
the product or service does not consti-
tute a difference in the product or
service. For example, a corporation in
one year of its base period was engaged
in both the radio broadcasting business
and the department store business, and
on January-i, 1940, was engaged only In
the radio broadcasting business, the de-
partment store business having been dis-
continued. The corporation is deemed
to have changed the character of its
business. The same is trub. of a radio
station which for three years in its base
period was operated by a seed and nurs-
ery company. Beginning in 1939, the
radio station was operated strictly as a
commercial venture, the seed and nurs-
ery business having been discontinued.
Another taxpayer manufactured and
sold a variety of products, some under
patents it had developed. During the
base period it engaged in extensive re-
search, developed new products,
perfected and obtained a patent, and
employed new marketing methods, en-
abling it to sell a leading product never
before sold in the new markets. A dif-
ference in the products furnished is
deemed to have resulted.

(3) (A difference in the capacity for
production or operation. A difference
in the capacity for production or oper-
ation exi.s not only where new facili-
ties have been acquired or old facilities
enlarged, but also where latent produc-
tive or operative equipment is utilized
and where newly developed techniques
adopted with respect to existing facilities
expand the productive or operating ca-
.pacity of such facilities. Also Included
are cases where liquid working capital
has been increased admitting of an en-
larged scope of' operations. A radio
broadcasting station increased its power
during the base period, necessitating
changes and expansion of the physical
property of the station, and thus en-
larged the area it served. The station
was thereby enabled to increase its vol-
ume of advertising and advertising rates.
Such radio station is deemed to have ef-
fected a change in its capacity for pro-
'duction or operation. A taxpayer, in ad-
dition to its regular business of manu-
facturing dental equipment, in 1937 en-
tered the field of manufacture of cus-
tom-built precision parts and instru-
ments for the aviation Industry, using
surplus capacity for the purpose. Such
activities would be considered to result in
a change in the capacity for production

and operation and the normal expansion,
including expansion of the line of prod-
ucts which it would have experienced
in this new field had It entered such field
two years earlier, would be considered,

(4) A difference in the ratio of non-
borrowed capital to total capital. As
used In this paragraph, total capital is
the sum of the average equity invested
capital and the average borrowed capi-
tal for the taxable year. If a taxpayer
operated during the base period in whole
or In part on borrowed capital, the in-
"terest paid or accrued on such capital
would be a deduction in computing aver-
age base period net income. If during
the base period borrowed capital was re-
duced so that at the end of Its base period
the Interest deduction was reduced, de-
ductions for interest during the base
period would be greater than such de-
ductions during the excess profits tax
taxable years. If the total capital at the
end of the base period was as largo as
or larger than the total capital prior to
the reduction of the borrowed capital,
the average base period net income, to
the extent that It Was reduced by the
interest deduction, would furnish an in-
adequate standard for determining ex-
cess profits. If, however, the total cap-
ital at the end of the base period was
reduced by the amount by which the
borrowed capital was reduced, the aver-
age base period net income would not
necessarily furnish an inadequate stand-
ard for determining excess profits since
the total amount of capital producing
excess profits net income would also be
reduced. For the purposes of section
722 (b) (4) a difference in the ratio of
honborrowed capital to total capital does
not obtain merely because borrowed cap-
ital has been reduqed or because equity
invested capital has been increased,
Such difference arises only when there
Is a decrease in borrowed capital offset
by a 'corresponding increase in equity
capital. In such event the amount of
interest, on borrowed capital so retired
during the base period, which has been
deducted in computing average base
period net income shall be disallowed as
a deduction in 'computing constructive
average base period net income. For the
purposes of the preceding sentence, the
amount of borrowed capital retired dur-
ing the base period shall be limited to
the increase in equity invested capital
(whether by amolmts paid in for stock,
as paid-in surplus, or as contributions
to capital, or by the amount of accumu-
lated earnings and profits) for such
period.

(5) The acquisition before January 1,
1940, of all or part of the assets of a
competitor, with the result that the com-
petition of such competitor was elim-
inated or diminished. The form in
which such acquisition was accomplished
and whether or not in a transaction in
which taxable gain or loss was recog-
nized Is immaterial. For example, two
competing newspapers were operating at
a loss during all or part of the base pe-
riod. Prior to January 1, 1940, the first
neWspaper purchased the franchises and
other assets of the second newspaper and
as a result of this transaction the con-
dition of the surviving paper was much
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more promising. A difference in the
character of the business of the taxpayer
has occurred.

Any change in the capacity for pro-
duction or operation of the business con-

"summated during an excess profits tax
taxable yearlending after December 31,
1939, as a result of a course of action

-to which the taxpayer was committed
prior to January 1, 1940, or any acquisi-
tionbefore-May 31,1941, from a competi-
tor engaged in the dissemination of in-
formation through- the public press, of
substantially all the assets of such com-
petitor employed in such business with
the result that competition between the
taxpayer and the competitor existing.
before January 1, 1940, was eliminated,
shall be deemed to be a change on De-
cember 31,1939, in the character of the
business.

If the taxpayer establishes that a
change in the character of the business
deemed to exist on-December 31, 1939,
actually entered into the operations of
the business duringthe taxable year-and
that increased earnings would have been
realized during the base period (or dur-
ing some other period of normal earn-
ings, if the base period is not a period

- of normal earnings) if the business so
chahged was in full operation during
such period, the average base period net
income shall be deemed to be an inade-
quate standard of normal earnings. The
taxpayer must .also establish by compe-
tent evidence that it was committed prior
to January 1,- 1940, to a course of ac-
tion leading to such change. Such a
commitment may be proved by a con-
tract for-the construction, purchase, or
other acquisition of facilities resulting
in such change, by the expenditure of
money in the commencement of the de-
sired change, by the institution of legal
action looking toward such change, or
by any other change in position unequiv-
ocally establishing the intent to make
the change and commitment to a course
of action leading to such change. The
change in the capacity for production or
operation referred to in the preceding
paragraph means a change such as de-
scribed in paragraph (d) (3) of this
section.

'A change in the character of the busi-
ness deemed to be a change on Decem-
ber 31, 1939, pursuant to the last sen-
tence of section 722 (b) (4), may not be
reflected at all in the business of the
taxpayer for an excess profits tax taxable
year if such change had not yet been con-
summated by such year, may be partially
reflected in such year to the extent that
the new productive or operating capacity
was utilized, or may be reflected in full
for such year if the full normal capacity
for production or operation so changed
entered into the business of the taxpayer
for such year. Consequently it is pos-
sible that the level of'normal earnings
based upon full normal operating ca-
pacity. during the base period might ex-
ceed the level of earnings reached during
an excess profits tax taxable year based
-upon but a portion of full operating ca-
pacity. No accurate computation of ex-
cess profits or of an unused excess profit.
credit for an excess profits tax taxabl
year can reasonably be made with re.

spect to a taxpayer which has not
reached full normal operating capacity
in such year based upon a comparison
of normal earnings representing full op-
erating capacity of such change with ex-
cess profits net income from operations
for such year based upon but a portioi
of normal operating capacity of such
chafge. With respect to such an excess
profits tax taxable year, the only fair
and just standard of normal earnings
to be included in the constructive aver-
age base period net income as attribu-
table to such change must be based upon
normal earnings attributable to the level
of operations of the changed capacity for
production or operation which normally
would have been reached by the taxpayer
during such year.

The extent to which the change in the
capacity for production or operation en-
tered into the business of the taxpayer
for an excess profits tax taxable year
shall be deemed to be the extent to which
aVchange in capacity for production or
operation existed on December 31, 1939.
Therefore the fair and Just amount to
be included in the constructive average
base period net income, as attributable
to such change, In computing excess
profits for any taxable year of a taxpayer
which has consummated a change in ca-
pacity for production or operation after
December 31, 1939, under section 722 (b)
(4), and prior to the time that the full
normal earning capacity of such change
has been reachea, shall be determined
upon the basis of the extent to which
the changed productive or operating ca-
pacity is reflected in the taxpayer's busl-
ness for such year. The extent to which
such changed capacity is reflected in the
business for a taxable year shall be based
upon the length of time during the tax-
able year in which the changed capacity
for production or operation was utilized
and the level of normal production or
operation which was reached as the re-
sult of such changed capacity.

For an excess profits tax taxable year,
prior to the attainment of full normal
operating capacity, the fair and Just
amount of normal earnings attributable
to a change in capacity for production or
operation consummated after December
31, 1939, may be determined either by
multiplying the full normal earnings at-
tributable to normal operating capacity
for the base period (or a comparable
period) by a percentage representing the
extent to which such change Is reflected
in the taxpayer's business for such year,
or by determining normal earnings upon
the basis of the operating level which
normally would have been reached by
such change during such year. To the
extent necessary to determine the nature
of the change in the capacity for produc-
tion or operation, and the extent to which
such change has been reflected In the
taxpayer's business, regard may be had
to facts existing after December 31, 1939.

" Although no regard should be had to
actual earnings after December 31, 1939,
as indicative of the amount of normal
earnings attributable to the change, ra-
tios. existing between such earnings and
earnings from other operations of the

- taxpayer or of similar taxpayers or an

Industry of which the taxpayer Is a mem-
ber may ba t-aen into account. The
principles applicable to the determina-
tion of the fair and Just amount repre-
senting normal earnings to be included
In constructive average base period net
income as attributable to a changed ca-
paclty for production or operation shall
also be applicable to the determination
of such amount in the case of a taxpayer
which has before May 31, 1941, acquired
substantially all the assets of a competi-
tor engaged in the dissemina ion of in-
formation through the public press, pur-
suant to the last sentence of section 722
(b) (4).

The determination of normal earnings
both in the case of a t'payer consum.-
mating a change in capacity for produc-
tion or operation after December 31,1939,
and in the case of a taxpayer acquiring
before May 31, 1941, assets of a compsti-
tor engaged in the di..eminatlon of
information through the public press,
may be made in the same manner as th3
determination of normal earnings of a
taxpayer which is deelned to have com-
menced business or to have changed the
character of its business two years prior
to the actual event.

In no evcnt may any portion of a con-
structive average.base period net income
which is attributable to a change in the
capacity for production or operation, or
to the acquisition of assets of a com-
petitor engaged in disseminating infor-
mation through the public press with
a concomitant eiination of competi-
tion be allowed in the computation of the
excess profits tax for any taxable ywx
in which such increased capacity or ac-
quisition of assets and the effect of the
elimination of competition do not enter
into the business of the taxpayer, regard-
less of the fact that facilities giving rise
to siUch increased capacity or represent-
Ing assets acquired have been completely
constructed or have been actually ac-
quired in- such year. For any excess
profits tax taxable year subsequent to the
year in which the changed capacity or
the assets of the competitor and the
elimination of competition have been re-
flected in the business of the taxpayer to
the extent of full normal earning ca-
pacity, the constructive average base
period net income shall include the en-
tire amount of normal earnings attribut-
able to such increased capacity or
acquired assets and elimination of com-
petition, regardless of the fact that in
such later year the changed capacity or
the acquisition of assets and the effect
of the elimination of competition are not;
reflected to the extent of full normal
earning capacity.

If a change in the capacity for pro-
duction or operation, or the acquisition
of asets of a competitor, occurs after
December 31, 1939, amounts of money
or property paid in to the taxpayer after
the beginning of its first ezcess profits
tax taxable year might be used in
effectuating such change or acquisition.
The amoun-is of money or property so
paid in would constitute capital ad-
ditions to be used in the determination of
the net dapltal addition for en excess
profits tax taxable year under section
713 (g) and cection 743, and the ec-ss
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prof's credit based on income is in-
creased by 8 percent of the net capital
addition Under section 713 (a) (1) (B).
In such case the amount otherwise de-
termined as the fair-'and just amount
representing normal earnings attribut-
able to a changed capacity or an ac-
quisition of assets and elimination of
competition would duplicate that portion
of the excess profits credit based on the
net capital addition. Consequently, in
computing the constructive average base
period net income attributable to the
change in the character of the business
described in the last sentence of section
722 (b) (4), the fair and just amount
representing normal earnings deter-
mined without regard to the provisions
of this paragraph to be used in the com-
putation of the excess profits tax for a
taxable year shall be reduced by an
amount equal to 8 percent of that portion
of net capital addition for such year
which has been utilized in constructing
or acquiring the facilities giving rise to
such change. Such portion of the net
capital addition so utilized shall- be
deemed to be equal to that percentage
of the net capital addition for such year
as that portion of the aggregate of the
daily capital additions considered .to
have been expended in the construction
or acquisition of such facilities is of the
aggregate of the daily capital additions.
In no event, however, shall the amount
of the constructive average base period
net income attributable to the change
be reduced to less than zero.

The effect of the last sentence of sec-
tion 722 (b) (4) may be illustrated by
the following examples:

In 1939, Corporation M, a mining com-
pany, began the development of a new mine
and the construction of a new plant to be
used in connection with such mine. The
sum of $3,000,000 was expended upon this
project in 1939 and 1940. Of this amount,
,01,000,000 was paid in for stock of the cor-
poration in 1939 and $2,000,000 was paid in
for stock in 1940. 'Five hundred thousand
dollars additional was paid in for stock in
1940 and used as working capital. Assume
that for 1941 and 1942, the net capital ad-
dition Is $2,250,000. The mine and 'plant
were completed and entered production on
October 1, 1941, thus being in operation for
three-twelfths of the year 1941. During 1941,
the level of production reached by the new
facilities was 25 percent of normal operat-
ing capacity. The facilities were in opera-
tion during the entire year 1942 and reached
a level of production of 75 percent of normal
operating capacity. There will be considered
to be a change in the character of the
business on December 31, 1939, for pur-
poses of the application of section 722 to
the year 1941 and to subsequent years. -No
claim for relief based upon such facts may
be. made for the year 1940, since the new
facilities were not a part of the taxpayer's
business operations for such year. If it is
ss3umed that full normal earnings attribut-
able to full normal operating capacity "is
r400,000, the fair and just amount to be in-
cluded in constructive average base period
net Income for 1941 attributable to the new
facilities is $25,000 (three-twelfths multiplied
by 25 percent of $400,000, i. e., three-twelfths
multiplied by $100,000). This amount should
be reduced by $144,000 representing an
amount equal to 8 percent of, that portion
of the net capital addition which has been
utilized in the construction of the new fa-
cilities (8 percent of 29 of $2,250,000). Since
the reduction of $144,000 exceeds the amount

of $25,000, there is no constructive average
base period net Income attributable to the
new facilities to be used in computing the
excess profits tax for 1941. The fair -and just
amount to be included n constructive aver-
age base period net income for 1942 attribut-
able to the new facilities is $300,000 ($400,000
multiplied by 75 percent). This amount
-should be reduced by $144,000 computed as
provided above. The excess of $300,000 over
$144,000, i. e., $156,000, is the amount of
constructive average base period net income
attributable to the new facilities to be used
In comDuting the excess profits tax for 1942.

Radio broadcasting station R entered into
a contract in July 1939, to change its basic
network affiliation from a network with a
low volume of business and local programs
to one of the larger networks with a very
large volume of business and Nation-wide
programs. This change in the operation of
the business enabled the station greatly to
increase its revenue,, and to serve a larger
audience. Although the contract with the
new network was signed in July 1939, actual
,broadcasting of the new networks programs
did not start until March 1940. Corporation
R. however, Is considered to have been coLn-
mitted to a course of acfion prior to Jan-
uary 1, 1940, which led to a change in ca-
pacity for production and operation consum-
mated after December 31, 1939, and thus to
have established a change In the character
of its business on December 31, 1939.

In April 1941, an evening newspaper ac-
quired substantially all of the assets em-
ployed In publishing a competitive morning
newspaper, with the result that competition
between the taxpayer and the competitor
existing prior to January 1, 1940, was elimi-
nated. A change in the character of the
business is deemed to have occurred "on De-
cember 31, 1939, and the taxpayer is eligible
for relief under 'ection 722 for the year 1941
and subsequent years.

(e) Other factors affecting business
and resulting in inadequate standard of
normal earnings. If the taxpayer estab-
lishes the presence during or imme-
diately prior to the base period of one or
more factors which may reasonably be
considered to have influenced adversely
operations during the base period and to
have resulted in unusually low earnings
during .the base period, and the applica-
tion of section 722 to' the taxpayer would
not be inconsistent with the principles
underlying the provisions of section 722
(b) and with the conditions and limita-
tions enumerated in such section, the
average base period net income shall be
deemed to be an inadequate standard of
normal earnings.

The purpose of section 722 (b) is to
make eligible for relief under section 722
a corporation which would normally use
the excess profits credit based on income
in ascertaining income subject to excess
profits -tax but which has experienced
conditions affecting it or an industry of
which it was a member resulting in an
average base period net income which
is not an adequate reflection of average
normal earnings and which consequently
is not an adequate measurement for the
determination of excess profits. The
excess profits tax is specifically designed
to recapture a portion of, profits due to
the expansion and creation of activities
by the war effort. Profits earned during
the current excess profits tax return pe-
riod can therefore furnish no competent
guide to what constitutes normal aver-
age earnings. The mere fact that the
averagd base period net income of a tax.

payer is somewhat, or even considerably,
smaller than Its anticipated or actual
excess profits net Income does not neces-
sarily mean that the average base period
net income Is an Inadequate standard-
of normal earnings. , Such average base
period net income may reflect the result
of normal operations; a larger current
income may reflect the effects of the war
economy and truly constitute excess
profits to be taxed. Since current ex-
cess profits net Income cannot be taken
Into account In determining constructive
average base period net income, :the mere
disparity between average base period
net income and current Income is no
basis for a, claim for relief under section
722 (b (5).

Eligibility for relief under section 722
(b) (5) and the determination of a con-
structive average base period net income
must not be inconsistent with the princi-
ples, conditions, and limitations con-
tained in section 722 (b) (1), (2), (3),
and (4) and § 35.722-3 (a), (b), (c) and
(d).

§ 35.722-4 Determination of excessive
and discriminatory tax; taxpayer not en-
titled to excess proflts credit based on
income. Section 722 (e) defines an ex-
cessive and discriminatory excess profits
tax, computed without regard to the pro-
visions of section 722, for an excess
profits tax taxable year, In the case of
a taxpayer which Is not entitled to use
the excess profits credit based oni income
pursuant to section 713 (or pursuant to
section 742, If the taxpayer has acquired
the assets of another corporation). This
section applies to taxpayers coming Into
existence after December 31, 1939, which
are not entitled to use the excess profits
credit based on average base period net
income, and to foreign corporations
compelled to use the excess profits credit
based on invested capital (see section 712
(b)). The excess profits tax of such
corporations, computed without regard
to section 722, shall be considered to be
excessive and discriminatory if the ex-
cess profits credit based on Invested
capital is an Inadequate standard for
determining excess profits because of one
or more of the following reasons:

(a) The business of the taxpayer Is of
a class in which intangible assets not In-
cludible in invested capital under section
718 make Important contributions to in-
come. Corporation M commenced busi-
ness in 1940. Its business was of a class
which required little Invested capital but
necessitated the establishment of con-
tacts with the trade in which it would
obtain its customers. It lost money dur-
ing its first two years of operation, but
by 1942 had built up patronage and
showed a considerable profit. If Its in-
vested capital was very small, Its excess
profits credit based on invested capital
would be an inadequate standard for
determining excess profits, and the cor-
poration would be entitled to fle6 a claim
for relief under section 722 for the year
1942 and subsequent years.

(b) The business of the taxpayer is of
a class in which capital Is not an impor-
tant income-producing factor. An illus-
tration might be a corporation com-
mencing business In June, 1940, doing
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business as fashion consultants. Al-
though the corporation operates with
very little invested capital, it cannot
qualify as a personal service corporation
under section 725 because it employs a
large -technical and professioial staff.
The excess profits credit based upon low -
invested'capital would be an inadequate
standard for determinin excess profits.

c) The invested capital of the tax-
payer is abnormally low. If the type of
business done by the taxpayer is not one
in-which invested capital is small but the
invested capital of the taxpayer is un-
usually low because of peculiar con-
ditions existing in its case, the excess
profits credit based on invested capital
will be considered an inadequate stand-
ard for determining excess profits.
Thus, suppose that a corporation com-
mehcid business in 1941 with a leased
plant valued at $1,000,000,. but with
equity invested capital and borroved
capital of only $40,000. If the invested
capital of such company is unusually'low
relative to the size of its operations, its
excess profits credit based on invested
capital might be an inadequate standard
for determining excess profits, and
the taxpayer would be subject to an un-
reasonable tax burden if required to com-
pute its excess profits tax under the in-
vested capital method.

The last sentence of section 722 (a)
permits considerati6 n to be given to the
nature of the taxpayer and. the char-
acter of its business under section 722 (c)
existing after December 31, 1939, to the
extent necessary to establish the normal
earnings to be used as constructive aver-
age base period net income. In the case
of a taxpayer commencing business after
December 31, 1939, it is necessary to ex-
amine the type of business engaged in,
the r lati6nship between its profits and
invested capital, its profits and sale, and
the profits and invested capital and prof-
its and sales of comparable concerns,
the earning- capacity of the' taxpayer,
the character and experience of the man-
agement, the nature of the competition
encountered, and all other factors per-
tinent in constructing normal earnings.
'The mere fact that earnings after De-
cember 31, 1939, exceed the amount of
the excess profits credit based on in-
vested capital is not of itself an indica-
tion that the taxpayer is of a class which
shows a higher than average return upon
capital or that its invested capital is ab-
normally low. Therefore any facts or
conclusions derived with respect to the
period after December 31, 1939, shall be
related to the base period; or, if the base
period does not represent a period of
normal earnings for the type of businesw
exemplified by the taxpayer, to another
period of average normal earnings; and
in either case the taxpayer must estab-
lish that it would satisfy the provisions
and cofiditions of section 722 (c) and ol
this section for such period.

No bxact criteria can be prescribe(
for the computation of the constructiwv
average base period net income of a tax.
payer described in this section. In somi
cases it may be the average of norma
earnings reconstructed for the 48 month
preceding the beginning of its first exces

profits tax taxable year which would
have begun in 1940 (but not after May
31, 1940); in others it might be deter-
mined without reconstructing the income
for each year In a fictitious base period.
In still other cases, if the taxpayer is a
member of an industry which was de-
pressed during the base period or which
has a variant business cycle or sporadic
and intermittent periods of prosperity.
the constructive average base period net
income might be determined by refer-
ence to the average earnings of compara-

- ble businesses in the same industry com-
puted for a period of normal average
earnings or computed as the average
earnings over the period of existence of
the industry. If the taxpayer's business
is a continuation of a preexisting busi-
ness enterprise, regard might be had to
the experience and earning capacity of
such enterprise in order to ascertain
normal earnings to be attributed to the
taxpayer.

As In the case of taxpayers which are
deemed to have commenced business or
changed the character of the business
two years prior to the actual event, and
of taxpayers which after December 3L
1939, have consummated a change in the
capacity for production or operation as
a result of a course of action to which the
taxpayer was committed prior to Jan-
uary 1, 1940, it may not ba possble to
reconstruct demand, sales, and selling
prices based upon such demand and sales
upon the basis of actual economic condi-
tions existing within the framewors of
the base period or other period estab-
lished to be a period of normal earnings.
In certain cases actual demand, sales,
and selling prices might not represent
-easonable limitations upon the earning
level which the taxpayer would have at-
tained had It been in existence during
such period. Moreover, the fact that
normal earnings are being reconstructed
for such period for a business which was
not then in existence Implies the exist-
ence of conditions not necessarily present
in the period for which reconstruction
is being made. Consequently In proper
cases, demand, sales, and selling price
may be established upon the basis of
certain assumptions not inconsistent
with the hypothesis that the taxpayer
was in existence and attained Its normal
earning level during such period, and not
inconsistent with the experience of simi-
lar taxpayerstwhich have reached a level
of normal earnings, or of an Industry of
which the taxpayer is a member, which
might furnish an indication of economic
factors which would have been encoun-
tered by the taxpayer in such period.

Since business normally requires a
period of development after commence-
ment before attainment of normal earn-

- Ing capacity, the full amount of normal
s earnings upon which would be based the
f constructive average base period net in-

come may exceed the excess profits net
I income for an excess profits tax taxable
e year. No accurate computation of excezs

profits or of an unused excess profits
e credit for an excess profits tax taxable
1 year can reasonably be made with re-
s spect to a taxpayer which has not
s reached full normal earning capacity in

such year based upon comparison of
normal earnings representing full oper-
ating capacity with excess profits net in-
come from operations for such year
based upon but a portion of normal op-
erating capacity. With respect to such
an excess profits tax taxable year, prior
to the year in which the taxpayer has
reached Its full earning capacity, the
only fair nd just standard of normal
earnings to be used as the constructive
average base period net income for such
year shall be based upon normal earn-
ings attributable to the level of opera-
tions which normally would have been
reached by the taxpayer during such
year. Such normal earnings may be de-
termined In the same manner as in the
case of a change in the capacity for pro-
duction or operation consummated dur-
ing a taxable year beginning after De-
cember 31, 1939, as a result of a course
of action to which the taxpayer was com-
mitted prior to January 1, 1940. See
t 35.722-3 Wd.

Amounts paid into a corporation which
is organized and commences business
after December 31, 1939, after the be-
ginning of its first excess profits tax tax-
able year constitute capital additions
under section 713 (g) or section 743. An
amount equalto 8 percent of the net cap-
ital addition is included in computing
the excezs profits credit based on income
under section 713 (a). Since the amount
of normal earnings to be used as the con-
structive average b se period net Income
must be based upon the nature and
character of a taxpayer as it exists on a.
certain date, a portion of such normal
earnings may duplicate a portion of the
excess profits credit based upon the net
capital addition. In order to obviate
such duplication, no amount shall be in-
cluded in the net capital addition which
Is included in determining the nature of
the taxpayer and the character, kind,
and size of its business upon the basis
of which Is determined the constructive
average base period net income. Con-
sequently, in any case In which the tax-
payer has claimed relief under the pro-
visons of section 722 (c), the beg-inning
of the taxpayers' first excess profits tax
taxable year for the purposes of comput-
Ing that portion of the excess profits
credit reflecting net capital additions or
reductions under sections '713 (g) and
743, shall be considered to be that date
after which capital additions and capital
reductions are not taken into account in
computing constructive average base
period net income. For example, a-ume
that a corporation reporting income on
the basis of a calendar year commenced
business on April 1, 1940, with $100,00
of property paid In for stoek. By No-
vember 1, 1940, $200,000 additional had
been paid in, and by the end of its tax-
able year, December 31, 1940, $10,000 ad-
ditional had been paid in. It Is assmned
that the corporation is entitled to relief
under section 722, and it is determined
that a constructive average base period
net income should be established with
respect to the nature and character of
the business of the taxpayer which
existed on November 1, 1940. For the
purposes of an adjustment to the ezcza,
profits credit on account of net capital
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additions or reductions based upon sec-
tion 713 (g), November 1, 1940, rather
than April 1, 1940, will be deemed to be
the beginning of the taxpayer's first ex-
cess profits tax taxable year.

§ 35.722-5 Application for r e li e
under section 722-(a) Requirements for
filing. Except as provided in section 710
(a) (5) and § 35.710-5 (relating to defer-
ment of payment of excess profits tax in
certain cases under section 722) and ex-
cept as provided in (e), of this section,
the taxpayer Is not permitted to claim
the benefits of section 722 in 6omputing
its excess profits tax on its return, but o
must compute its tax, file Its return, and
pay its excess profits tax without the ap-
plication of section 722. To obtain the
benefits of section 722 for any taxable
year beginning after December 31, 1941,
a taxpayer not later than six months
after the date prescribed by law for the
filing of its excess profits tax return for
such year must file under oath an appli-
cation on Form 991 (revised January,
1943) for the benefits of section 722, un-
less the taxpayer has deferred on its re-
turn a portion of its excess profits tax
under section 710 (a) (5), or unless the
provisions of (d) and (e) of this section
are applicable to the taxpayer. For the,
purposes of this section,- the time pre-
pcribed by law for filing the return in-
cludes the period of any extension of
time granted for such filing.

In order to obtain the benefits of an
unused excess profits credit computed
by using the excess profits credit based
on constructive average base period net
income for al excess profits tax taxable
year beginning after December 31, 1941,
as an unused excess profits credit carry-
over, the taxpayer must file an applica-
tion on Form 991 (revised January,
1943) not later than six months after the
date prescribed by law for the filing of
the excess profits tax return for the year.
to which such unused excess profits credit
carry-over is desired to be applied, except
as otherwise provided in (e) of this sec-
tion. In order to obtain the benefits of
-an unused excess profits credit computed
by using the excess profits credits based
on constructive average base period net-
Income for any taxable year as an un-
used excess profits credit carry-back, a
timely application for relief must be filed
with respect to the taxable year In which
such unused excess profits credit arose
except as otherwise provided in (e) of
this section. In addition a claim for re-
find or credit on Form 843 claiming the
benefit of the carry-back shall be filed
within the period of limitation provided
in section 322 applicable to the year to
which such carry-back is to be applied.

Except as otherwise provided in this
section, the application on Form 991 (re--
vised January, 1943) must set forth in
detal and under oath each ground under
section 722 upon which the claim for re-
lief is based; and facts sufficient to ap-
prise the Commissioner of the exact basis
thereof. The mere statement of the pro-
vision or provisions of law under sec-
tion 722 upon which the claim for relief
is based shall not constitute an applica-
tion for relief within the meaning of sec-
tion 722. If a claim for relief is based

upon section 722 (b) (5) and § 35.722-3
(e) (relating to factors other than those
expressly provided by section 722 (b) (1),
(2), (3), and (4) and § 35.722-3 (a), (b),
(c), and (d)), the application must state
the factors which affect the business of
the taxpayer, which may reasonably be
considered as resulting in an inadequate
standard of normal earnings during the
base period, and the reasons why the ex-
tension -of relief under section 722 to the
taxpayer would not be inconsistent with
the principles underlying the provisions
of sections 722 (b) (1), (2), (3), and (4),
and § 35.722-3 (a), (b), (c), and (d),
and with the conditions and limitations
enumerated therein. If it is not possible
for the taxpayer within six months from
the date prescribed-by law for filing its
excess.profits tax return to obtain, pre-
pare, and present allthe detailed in-
formation required to estabjish its eligi-
bility for relief and the amount of its
constructive aveiage base period net in-
come, such information may be sub-
mitted within a reasonable time after
filing the application as a supplement
to the application. No new grounds
presented by the taxpayer after the date
prescribed by law for filing its applica-
tion will be considered in determining
eligibilty for relief or the amount of the
constructive average base period net in-
come to be used in computing such relief
for a taxable year.

If an application for relief has been
filed for any prior excess profits tax tax-
able year, whether. under section 722
-prior to its amendnient by the Revenue
Act of 1942 or after such amendment,
and if a constructive average base period
net income has not been finally deter-
mined which may be used by the tax-
-payer in computing its excess profits tax
for-the-current year, the supporting data
and information submitted with such
earlier application need not be repeated
in Form 991 (revised January, 1943) filed

-for the current year provided reference
is made to such earlier application as
constituting part of Form 991 (revised
January, 1943) filed for the current year.

In any case in which the taxpayer
claims on its excess profits tax return, in
accordance with section 710 (a) (5) and
§ 35.710-5, the benefit of a tax defer-
ment under section 710 (a) (5),'it must
attach duplicate copies of its completed
application for relief under section 722
on Form 991 (revised January, 1943) to
its excess, profits tax return on Form
1121. If a taxpayer files an excess
profits tax return on which is deducted
a tax deferment claimed under section
710 (a) (5) without attaching a com-
pleted Form 991 (revised January, 1943)
thereto, the taxpayer will not be deemed
to have claimed on its return in accord-
ance with section 710 (a) (5) and
§ 35.710-5 the benefits of section 722
(See §35.710-5.) In such case, the

,amount of tax shown on the return
shall be the amount shown by the
.taxpayer, Increased by the amount of
tax deferment improperly claimed. In
order to obtain the benefits of section 722

.with respect to the tax shown on the
return, the taxpayer knust file an appli-
cation for relief under section 722 on

Form 991 (revised January, 1043) not
later than six months after the date pro-
scribed by law for the filing of the return,

(b) Method of filing and information
required. The application on Form 991
(revised January, 1943) shall be filed in

-duplicate with the Commissioner of In-
ternal Revenue, Washington, D. C., at-
tention of the Income Tax Unit, Clear-
ing Division, Claims Control Sectin,
except in those cases In which the tax-
payer claims on Its excess profits tax
return the benefit of a tax deferment
pursuant to section 710 (a) (5), In such
latter event, the application shall be
executed in duplicate and attached to
the taxpayer's excess profits tax return
on Form 1121 for the taxable year for
which such deferment Is claimed, Such
application shall, In accordance with
the provisions of this section, and the
instructions on Form 991 (revised Jan-
uary, 1943) set forth the following in-
formation:

(1) The name and address of the cor-
poration;

(2) The date and place of Incorpora-
tion;
1 (3) The excess profits tax taxable

year for which the beilefits of section
722 are claimed;

(4) The collection district In which
the excess profits tax return for such
year was filed;

(5) The date on which the excess
profits tax return for the year was filed
and the period of extension, If any,
granted for the filing of such return;

- (6) The excess profits tax shown upon
the excess profits tax return for the year
(computed prior to the deferment under
section 710 (a) (5), to the foreign tax
credit' under section 729, to the credit
for debt retirement under section 783,
and to the adjustment under section
734);

(7) The excess profits tax computed
after the application of section 722 (com-
puted as prescribed In line 6);

(8) The reduction In tax resulting
from the application of section 722;

(9) The adjusted excess profits net in-
come computed withOtit regard to sec-
tion 722;

(10) The normal tax net income com-
puted without regard to the credit pro-
vided in section 26 (e) relating to In-
come subject to excess profits tax;

(11) The percentage of which line 9
is of line 10;

(12) The amount of tax deferred un-
der section 710 (a) (5) ;

(13) The total net relief claimed with
respect to the excess profits tax shown
on the return;

(14) The total excess profits tax for
the taxable year paid at or prior to the
time the application iV filed;1 (15) The amount of refund or credit
for which the application is a claim;

(16) If the application is filed as a
result of a deficiency:

(i) The excess profits tax shown in
the preliminary notice or notice of de-
ficiency,

(if) The excess profits tax after ap-
plication of section 722, and

(iMl) The reduction in tax under sec-
tion 722;
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--" (17) Th& prior taxable year or years
for which an application for a construc-
tive average base periodInet income has
been made;

(18) Whether a constructive average
base period net income has been finally
deteimined and used'in connection with
a prior taxable year, and if so:

-(i The amount determined for use
in computing excess pqfits tax for a prior
year,
. (ii) The year for which such amount
was used,

(iii) The date of determinatioil,
(iv) By whom the determination was

made,
(v) The reason for a claim for a con-

structive average base period net income
for use in the taxable year if different
from the amount used in a prior year,

(vi) Whether the membership of an
affiliated group filing consolidated excess
profits tax returns has changed from the
year in which a constructive average
base period net income was finally de-
termined for such group;

(19) The excess profits net income or
deficit in excess profits net income for
each taxable year in the base period
computed without regard to section 722;

(20) The average base period net in-
come determined without regard to sec-
tion 722, together with information and
computations showing whether there is
claimed:

(i) The benefit of section 713(e) (re-
lating to exclusion of deficit or to in-
crease in lowest year in base period), or

(ii) The benefit of section 713(f) (re-
lating to increased earnings in last half
of base period);

(21) The amount and the computation
of the constructive average base period
net income claimed for use in computing
excess profits tax for the taxable year;

(22) 'Whether Supplement A has been
availed of in determining average base
period net income, and whether a sep-
arate constructive average base period
net income has been finally determined
for any component prior to the time the
application is made;

(23) If the business was commenced
during the base period or after December
31, 1939, whether such business is a con-
tinuation in-whole or in part of a previ-
ously existing business, and if so, a state-
ment of particulars;

(24) If the taxpayer is a member of
an affiliated group making a consolidated
excess Profits tax return, and if such
group is making application fof relief
under section 722:

() The first taxable year for which a
consolidated excess profits tax return was
made,

(ii) Whether a constructive average
base period net income has been finally
determined for any member of the group,
and

{Iii) Names and addresses of each
member of the group, and all pertinent
information necessary to determine con-
structive average base period net income
of such -group;

(25) If the taxpayer came into exist-
ence after December 31, 1939, the date
after which capital additions and capital
deductions were not taken into account

in computing constructive average bae
period net income;

(26) If the benefits of section 711 (a)
(1) (D or 711 (a) (2) (K) (relating to
nontaxable income of certain industries
with depletable resources) are claimed,
a schedule showing the computation of,
and the fair and-Just amount of:

(M Normal outputduring the base pe-
riod, as defined in section 735 (a) (5),

(if) Normal unit profit as defined in
section 735 (a) (9) ;

(27) If normal production, output, or
operation was interrupted during the
base period because of unusual and pe-
culiar events (section 722 (b) (1)):

(I) A description of the events and
time of occurrence, and

(ii) The taxable years in the base
period during which production output
or operatiop]s were affected;

(28) -If the business of the taxpayer
was depressed during the base period, or
the taxpayer was a member of an indus-
try which was depressed during the base
period because of temporary and un-
usual economic events (section '22 (b)
(2)):
(i) A description of the temporary

economic events unusual in the case of
the taxpayer or an industry of which it
was a member, and

(if) If claim of depression is based on
membership in a depressed industry, de-
scription of industry, and names and
addresses of other members of such in-
dustry;

(29) If the business of the taxpayer
was depressed in the base period because
of membership in an industry affected
by conditions subjecting the taxpayer to
either a profits cycle differing materially
from the general business cycle (zection
722 (b) (3) (A)), or sporadic and inter-
mittent periods of profits inadequately
represented in the base period (section
722 (b) (3) (B)):

(i) A description of the character of
the industry, and names and addresses
of other members of the industry,

(11) Data establishing that the tax-
payer was depressed by reason of an
unusual profits cycle, or

(III) Data establishing that ,lhe tax-
payer was depressed by reason of real-
ization of sporadic profits inadequately
represented in the base period;

(30) If the business of the taxpayer
was commenced, or if there was a change
in the character of the business, imme-
diately prior to or during the base period
(section 722 (b) (4)):

(i) The date upon which the com-
mencement of business or the change in
the character of the business occurred,

(if) If a change in the character of
the business has occurred:

(a) The nature of the change,
(b) The portion of the definition In

section 722 (b) (4) within which such
change is claimed to fall, and
(c) Evidence supporting the conten-

tion that the average base period net in-
come does not reflect normal operations
for the entire base period,

(ii) f the business did not reach by
the end of the base period the earning
level it would have reached If the busi-
ness has been commenced, or if the

change In character of the businezs had
occurred two years prior to the time the
commencement or change occurred, a
statement of part culars,

U) If a change in capacity for pro-
duction or operation of the busines was
consummated during the taxable year
beginning after December 31, 1939, as a
result of a course of action to which the
taxpayer was committed prior to January
1, 1940:

(a) The date upon which such change
was consummated, and the extant to
which income for such year reflects such
change,

(b) Evidence of commitment to a
course of action prior to January 1, 19-0,

(c) A schedule showing net capAle
addition or net capital reduction (section
713 (g) (1) or (2)), and the amount of
money or property expended after be-
ginning of the first excess profits tax
taxable year under the Internal Revenue
Code in changing the capacity for pro-
duction or-operation of the business;

(31) If other factors produce an aver-
age base period net income which is an
inadequate standard of normal earnings,
and if the application of section 122 is
not inconsistent with the principles and
limitations of section 122 (b) (section
722 b) (5)):

G) A description of other factors
claimed to affect business during the
base period and to result In an average
base period net income which is an in-
adequate standard of normal earnings;

(32) If the business of the taxpayer is
of a class in which intangible assets not
includible in invested capital under sac-
tIon '118 make important contributions
to income (section '122 (a) (1)):

(1) Description of character of in-
tangible assets, and

(11) Names and addresses of other cor-
porations believed to be in the same class
of business where intangible assets of a
similar character make important con-
tributions to income;

(33) If the business of the taxpayer
is of a class In which capital Is not an
important income-producing factor (sec-
tlon T22 (c) (2)):

(I) A description of the nature of the
business and an explanation of why
capital is not an important income-pro-
ducing factor, and

(1) 'Names and addresses of other cor-
porations believed to be In the same class
of business in which capital is not an
important income-producing factor;

(34) If the invested capital 9f the tax-
p-yer is abnormally low (section 722
(c) (3)):

(1) A description of the circumstances
causing Invested capital to be abnormally
low;

(35) Such other information as may
be required by the instructions appearing
on Form 991 (revised January 1243) or
Issued therewith.

(c) Claim for refund. The applica-
tion on Form 991 or Form 991 (revised
January 1943) shall be considered a claim
for refund or credit with respect to the
excess profits tax for the t;able year
for which the application is filed which
has been paid at or prior to the tine
such application is filed. The amount
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of credit or refund claimed shall be the
excess of the amount of excess profits
tax for the taxable year paid over the
amount of excess profits tax claimed to
be payable computed pursuant to the
provisions of section 722. In case the
taxpayer elects to pay in installments the
tax shown upon its return and at the
time the application- is filed such tax
has not been paid in full, the taxpayer
should file a claim for refund on Form
843 as promptly as possible after such
tax has been paid in full. The informa-
tion already submitted in the application
need not again be submitted on Form
843 If reference is made therein to such
application. For limitations -upon re-
funds and credits generally, see section
322. As to procedure upon disallowance
of a claim for refund of an excess profits
tax which is claimed to be excessive and
discriminatory under section 722, see
section 732.

(d) After assertion of deficiency. If a
taxpayer does not file prior to September
16, 1943, with respect to an excess profits
tax taxable year beginning in 1940 or
1941 or within the 6-month period pro-
vided in section 722 (d) with respect to
an excess profits tax taxable year begin-
ning after December 31, 1941, an applica-
tion under (a) and (b) of this section, it
may nevertheless obtain relief under
section 722 for such year if there is a
deficiency in excess profits tax asserted
against it for such year. In such case,
the operation of section 722 shall not
reduce the excess profits tax for such
year fletermined without reference to
such section by an amount in excess of
the amount of the deficiency finally de-
termined without reference to such
section.

If a preliminary notice of deficiency is
issued, the taxpayer may obtain the
limited benefits of section 722 described
in the preceding paragraph by filing an
application on Form 991 (revised Janu-
ary, 1943) within 90 days after the date
of such notice, regardless of when or
whether a formal notice of deficiency is
issued. _(See section 272 (a).) If a
formal notice of deficiency is issued
without the issuance of a preliminary
notice or within 90 days after the issu-
ance of a preliminary notice, the tax-
payer may claim such benefits in its
petition, or amended petition, to The Tax
Court of the United Stdtes filed in ac-
cordame with the rules of The Tax
Court and with respect to the deficiency
asserted in such formal notice. If, how-
ever, a preliminary notice is issued and
the taxpayer does not file a timely appli.
cation on Form 991 (revised January,
1943), and a formal notice of deficiency
is issued after the expiration of 90 days
from the date of the preliminary notice,
the taxpayer cannot claim the benefits
of section 722 in a petition, or amended
petition filed with The Tax Court of the
United States.

A taxpayer filing an application on
Form 991 (revised January, 1943) after
a preliminary notice of deficiency shall
attach to such application a copy of such
notice.

(e) Waiver of limitations for subse-
quent taxable years. If constructive
average base period net income is finally

determined under section 722 (a) with
respect to a taxpayer, or if permission is
granted by the Commissioner after a de-
termination which has not become final,
and if, in the opinion of the Commis-
sioner, no substantial' evidence exists
which requires a redetermination of such
constructive average base period net in-
come for use in any subsequent taxable
year, such taxpayer may without the
filing of any application on Form 991
(revised January, 1943) use the con-
structive average base period net income
so determined, except as further ad-
justments may' be required by section
711 (b), in computing its excess profits
credit based on income and its excess
profits tax in any return required to be
filed thereafter. If a taxpayer, iwhich
pursuant to the preceding sentence
would otherwise be entitled to use a con-
structive average' base period net income
previously determined, is 'acquired by
another corporation in a transaction
which under Supplement A constitutes it
a component corporation and the trans-
feree an acquiring corporation, or if
such taxpayer becomes a member of an
affiliated group which makes a cothsoli-
dated excess profits. tax return, the
average base period net income of the
acquiring corporation, or the consoli-
dated average-base period net income of
the afflhatee group, as the case may be,
may not as of right include such con-
structive average base period net income.
To bbtain the benefits of section 722,
sucha acquiring corporation or affiliated
group of corporations must file an appli-
cation on Form 991 (revised January,
1943; and establish eligibility for relief
and the fair and just amount represent-
ing normal earnings to be used as the
constructive average base period net
income.

Eligibility for relief and' a construc-
tive average base period net income
finally determined on behalf of a tax-
payer with respect to an excess profits
tax taxable year may have to be rees-
tablished with respect to a subsequent
taxable year if:

(1) The taxpayer, after the year with
respect to which such determination was
made, acquires a component corporation
in a transaction constituting it an ac-
quiring corporation under Supplement A,
. (2) The membership of the taxpayer

which is an affiliated group of corpora-
tions making consolidated excess profits
tax returns has changed subsequent to
the year with respect to which the de-
termination was made,
. (3) The taxpayer which is an aifliated

group of corporation makes its first con-
solidated excess profits tax return sub-
sequent to the year with respect to which
such determination was made on behalf
of one or more members of the group,

(4) The taxpayer is deemed to have
commenced business or changed the
character of its business two years prior
to the actual event, and as of the close
of its base period could not reasonably
except to realize its full earning capac-
ity. in the year with respect to which
the determination was made,

(5) The taxpayer has effected a
change in- capacity for production or op-
eration after December 31, 1939, as a

result of a course of action to which it
was committed prior to January 1, 1940,
and the full effect of such change was
not reflected in the operations of the
business in the year with respect to
which the determination was made,

(6) The taxpayer commenced business
after December 31, 1939, and the busi-
ness had not reached its full earning
capacity in the year with respect to
which the determination was made.
I SEC. 723- EQunTr mnVws CAPITAL IN SPE-
cIAI CAsES. [Added by sec. 201, Second Rev.
Act 1940; amended by sec. 206 (f), Rev, Act
1942.1

(a) Where the Commissioner determines
that the equity invested capital as of the
beginning of the taxpayer's first taxable year
under this subchapter cannot be determined

-in accordance with section 718, the equity
invested capital as of the beginning of such -
year shall be an amount equal to the sum
of (a) the money plus (b) the aggregate of
the adjusted basis of the assets of the tax-
payer held by the taxpayer at such time,
such sum being reduced by the Indebtedness
outstanding at such time. The amount of
the money, assets, and indebtedness at such
time shall be determined in accordance with
rules and regulations prescribed by the Com-
missioner with the approval of the Secre-
tary. In such case, the equity invested
capital for each day after the beginning of
the taxpayer's lrst taxable year under this
subchapter shall be determined, in accord-
ance with rules and regulations prescribed
by the Commissioner with the approval of the
Secretary, using as the basic figure the equity
invested capital as so determined.

(b) The equity Invested capital of mutual
insurance companies other than life, or
marine, shall pe the mean of the surplus, plus
50 per centum of the mean of all reserves
required by law, both surplus and reserves
being determined at the beginning and end
of the taxable year. The surplus shall in-
clude all of the assets of the company other
than reserves required by law.

§ 35.723-1 Rules where equity invest-
ed capital cannot be determined under
section 718. In cases in which the Com-
missioner determines that the equity in-
vested capital of a corporation as of the
beginning of Its first excess profits tax
taxable year can not be determined in
accordance with section 718, such equity
invested capital shall be an amount tqiual
to the sum of (a) the money, plus (b)
the aggregate of the adjusted basis of
the assets other than money, held by
the corporation as of the beginning of
such taxable year, such sum being re-
duced by the Indebtedness of, the cor-
poration outstanding at such time. The
adjusted basis of the assets shall be the
adjusted basis for determining loss upon
a sale or exchange for Federal income
tax purposes. See, in general, section
113 and the regulations prescribed there-
under. For the purposes of section '723
the term "indebtedness" means any lia-
bility of the corporation, absolute and
not contingent, and Includes liabilities
assumed by the corporation, whether or
not in connection with property held by
the taxpayer, and any liabilities to which
property held by the corporation is sub-
Ject, but does not include the obligation
of the corporation on its capital stock,

The equity Invested capital under sec-
tion 723 for each day after the first
day of the first excess profits tax tax-
able year of the corporation shall be the
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basic figure determined under the first
paragraph of this section increased or
decreased as provided in section 718 and
the regulations prescribed thereunder
with respect to changes in the equity in-
vested capital occurring after the be-
ginning of such first taxable year. For
such purpose the term "accumulated
earnings and profits" means the earn-
ings and profits accumulated since the -

beginning of the first excess profits tax
taxable year of the corporation, com-
puted without regard to any deficit in
accumulated earnings and profits exist-
ing at the beginning of such year.
Similarly, the term "earnings and
profits" refers only to such accumulated
earnings and profits and earnings and
pr6fits of an excess profits tax taxable
year. In all cases coming under section
723 the taxpayer shall be treated as a
corporation newly organized imme-
diately prior to the beginning of its first
excess profits tax taxable year with an
equity invested capital, consisting of
money paid in for stock, equal to the
basic figure determined under section
723.

n any case in which a taxpayer finds
it inipossible to determine its equity in-
vested capital as of the beginnig, of
its first excess profits tax taxable year in
accordance with section 718, it may com-
pute- its equity invested capital in ac-
cordance with section 723, provided it
submits with its return a schedule show-
ng such computation, and a statement

of the facts upon which it bases its con-
clusion that it can not computelts equity
invested capital under section '718, so
that the Commissioner may determine
whether its equity invested capital can
be computed in accordance with that
section.

§ 35.723-2 Equity invested capital of
mutual insurance companies other than
life or marine. The equity invested cap-
ital of mutual insurance companies other
than life or marine shall be determined
as provided in section 723 (b) rather than
section 718. The equity invested capital
of such insurance companies for any
such year shall be the mean of the sur-
plus, plus 50 percent of the mean of all
reserve required by law, both surplus
and reserve being determined at the be-
ginning and end of the taxable year.
For this purpose surplus means the ex-
cess of all the assets of the company
over the sum of the liabilities of the
company, including in such liabilities the
reserves required by Iaw. In determin-
ing such excess, all the assets of the com-
pany, whether admitted or not admitted,
shall be included. "Reserves required
by law" include not only reserves re-
quired by express statutory provisions
but also reserves required by the rules
and regulations of State insurance de-
pirtments when promulgated in the ex-
ercise of an appropriate power conferred
by statute, but do not include assets re-
quired to be held for the ordinary run-
ning expenses of the business, such as
taxes, salaries, and unpaid brokerage.
Only reserve commonly recognized as
such in insurance accounting are'to'be
taken into consideration in computing
the "reserves required by law." In the

No. 23---8

case of a fire insurance company the
only- reserves commonly recognized are
the "unearned-premiums."

Sro. '724. Fonxco coroahrlOc; Am coa-
PonATimo E-rrrL To LEr~rrs op =CrZo

2s5-vESTED cArrAL. [Added by cec. 201,
Second Rev. Act 1940; amended by e.2
(a). Rev. Act 1942.1

Notwithstanding section '715, in the c-a
of -a foreign corporation engaged In trade or
business within the United States. and in
the case of a corporation entitled to the bane-
fits of section -51, the Invested capItal for
any taxable year shall be determined in cc-
cordance with rules and regulations pre-
scribed by the Covranit'soner with the ap-
proval of the Secretary, under which-

(a) General rule. The daily invested cap-
Ital for any day of the taxable year rhell be
the aggregate of the adjusted basL of each
United States asset held by the taxpayer oa
the beginning of such day. In the epplIca-
tion of section 720 In reduction of the aver-
agoi invested capital (determined on the bas
of such daily invested capital). the terms
"admissible assets" and "inadmitsble assets"
shall include only United States a-ets; or

(b) E.rception. If the Commissioner de-
termines that the Ignited States asets of the
taxpayer cannot satisfactorily be sereated
from its other assets, the invested capital for
the taxable year shall he an amount which
is the same percentage of the aggrneate of
the adjusted basis of all ',-ets held by the
taxpayer as of the end of the last day of the
taxable year which the net income for the
taxable year from sources within the United
States is of the total net Income of the tax-
payer for such year.

(c) Definition of United States a=ct. As
used In this subsection, the term "United
States asset" means an a-et held by the tax-
payer in the United States, determined in
accordance with rules and rculatlons pre-
scribed by the CommL-ioner rith the ap-

proval of the Secretary.
§ 35.724-1 Invested capital of certain

foreign, corporations and corporations
entitled to benefits of section 251. In the
case of a foreign corporation engaged in
trade or business within the United
States, and in the case of a corporation
entitled to the benefits of section 251 (on
account of deriving a large portion of Its
gross income from posessions of the
United States), the invested capital for
any taxable year shall be invested capl-
tal as provided in section 715, 716, 717,
and 120. with the following exceptions:

(a) The daily invested capital for each
day in the taxable year shall be the ag-
gregate of the adjusted basis of each
United States asset as defined in d) be-
low held by the taxpayer on the begin-
ning of such day. The adjusted basis of
each such asset shall be the adjusted
basis for determining loss upon a sale or
exchange for Federal income tax pur-
poses. The amount of United States as-
sets held at the beginning of each day
of the taxable year shall be determined
in the same manner as the amount of
admissible and inadmissible assets is
determined under § 35.720-1. The daily
invested capital computed under this
section is not affected, by the indebted-
ness of the corporation, and does not
include borrowed capital as defined in
section 719.

(b) In the application of section 720 in
reduction of the average invested capital
(determined on the basis of the daily
invested capital as provided in (a)
above), the terms "admissible assets"

and "InadmIsble assets shall include
only United States -ssets. The amount
of such admissible assets and inadmis-
sible assets shall be determined in the
same manner as provided in § 35.720-1.
We) In cases in which the Commis-

sioner determines that the United States
asets of a corporation can not satisfac-
torily be segregated from its other
assets, the invested capital of the corpo-
ration for the taxable year shall be an
amount which is the same percentage of
the aggregate adjusted basis (for deter-

ining loss) of all assets held by the tax-
payer as of the end of the last day of the
taxable year which the net income for
the taxable year from sources Within the
United States is of the total net income
of the taxpayer for such year. For the
purposes of this paragraph the net in-
come of the corporation from sources
within the United States shpll be de-
termined as provided in section 119 and
the regulations prescribed thereunder.
The provisions of sections 15 and 720 re-
lating to adjustment for inadmissible
assets have no application in determin-
ing invested capital under section
'724 (b).

(d) For the purposes of section 724 the
term "United States .set" means an
asset either (1) employed by the tax-
payer in the United States in carrying
on its trade or business therein, or (2)
of a kind the Income from which is in-
come from sources within the United
States under section 119 and the regula-
tions prescribed thereunder irrespective
of 'here the evidence of the property
right in such asset is held.

S 725. P=0m.o:L =,,vi= cOC-.5-o".
[Added by ccc. 201, Second Rev. Act 1040;
amended by scz. 223 (b), Rev. Act 1942.1

(a) Dofinftion. As used in this subchap-
ter, the term "parsonal service corpration"
means a corporation whose income is to T:e
ascrlbed primarily to the activities of share-
holders who ara regularly engaged in the aa-
tire conduct of the affairs of the corprati en
and ar the onera at all times during the
taxable year of at le--t 70 par centum in value
of each cla of ctoeh of the corpo'ation, and
In whIch capital I- not a material Income-
prcdudg factor; but does not includa any
foreign co-poration, nor any corporation 59
par centum or more of whose groz3 income
con at of gains, praat, or Income derived
from trading as a principal. For the pur-
peses of this subsection, an individual chall
1:3 comidered as ovnlng, at any time, the
stcrc ow-ncd at such time by his spxse or
minor child or by any guirdian or trustee
reprecznting them

(b) Election as to taxbil ty. If a porsonal
srvlce corporation zignifMss, in its reurn
under Chapter 1 for any taxable yaax, its d2-
ire not to he subject to the tax impased

under this subchapter for such ta-m-ble year,
it shall ba exempt from such tax for such
year, and the proviaonz of Supplement S
of Chapter 1 shall apply to the shareholders
in such corporation rho were such share-
holders on the lat day of such taxable year
of the corparation. Such corporation slhnn
not be exempt for such year If It is a member
of an ali3lated group of corporations fling
oasolidated returns under section 141.

§ 35.725-1 Taxatio of personal zzrr-
fee corporations. A personal service cor-
poration is subject to the excess profits
tax Imposed under Subchapter E of
Chapter 2 the same as any other domes-
tic corporation unless it elects as to any
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taxable year not to be subject to such
tax. Such an election may not be ex-
ercised by a corporation filing a consoli-
dated return under section 141. If a
corporation is exempt by reason of the
exercise of such an election, the provi-
sions of Supplement S of Chapter 1 (sec-
tions 391 to 396, Inclusive) shall apply
to the shareholders in such corporation
who were such shareholders on the last
day of the taxable year of the corpora-
tion. See § 29.394-1 of this chapter. In
such case, the amount of the undistrib-
uted Supplemeht S net income shall be
considered as paid in to the corporation
as of the close of the taxable year as
paid-In surplus or as a contribution to
capital, and the amount of accumulated
eaFnings and profits as of the close of
such year shall be corresponding' re-
duced. See section 394 Wd).

§ 35.725-2 Definition of personal serv-
ice corporation-Ca) In general. The
term "personal service corporation"
means a domestic corporation in which
capital is not a material income-produc-
Ing factor and the income of which is
to be ascribed primarily to the activities
of shareholders who (1) are regularly
engaged in the active conduct of the
affairs of the corporation, and (2) are the
owners, throughout the entire taxable
year of at least 70 percent in value of
each lass of stock of the corporation.

If 50 percent or more of the gross in-
come of a corporation consists of gains,
profits, or income derived from trading
as a principal, such corporation can not
be considered to be a personal service
corporation. As to corporations in which
less than 50 percent of the gross income
Is derived from trading as a principal,
see (c) below.

(b) Stoclk interest of shareholders.
Shareholders regularly engaged-in the
active conduct of the affairs of the cor-
poration.and to whom the income of the
corporation is primarily to be ascribed
must own at all times during the taxable
year at least 70 percent in value of each
class of stock of the corporation. If
stock is owned by the spouse or minor
child of an individual, or owned by the
guardian or trustee of such spouse or
child, such stock is treated as being
owned by such individual.

A corporation can not be considered to
be a personal service corporation for
any taxable year if another corporation
owns more than 30 percent in value of
any class of its stock at any time during
such year. A corporation is an artificial
entity and can not itself be regularly
engaged in the active conduct of the
affairs of another corporation within the
meaning of section 725.

The fact that the ownership of shares
in the corporation may change during
the course of the taxable year does not
take the corporation which is otherwise
a personal service corporation out of
that class unless at some time during the
taxable year the ownership of more than
30 percent in value of the shares of any.
class of stock passes into the hands of
persons not regularly engaged in the
active conduct of the affairs of the cor-
poration.

c) Income to be ascribed primarily to
the activities of shareholders. If em-
ployees other than shareholders con-
tribute substantially to the services
rendered by a corporation, such corpora-
tion is not apersonal service corporation
unless, in every case in which services
are so rendered, the value of and the
compensation charged for such services
are to be attributed primarily to the ex-
perience or skill of the shareholders and
such fact is evidenced in some definite
manner in the normal course of the busi-
ness or profession. The fact that the
shareholders give personal attention or,
render valuable services to the corpoia-
tion as a result of which its earnings are
greater then those of a corporation en-
gaged in a like or similar business or
profession, the shareholders of which are
not regularly engaged in the activities of
the corp6ration, does not o itself con-
stitute the corporation a per onal service
corporation.

Income of a corporation from mer-
chandising or trading as a principal,
directly or indirectly, in commodities or
in the services of others is not to be
ascribed primarily to the activities of its
shareholders& Income of a corporation
from the conduct of an auction, agency,
brokerage, or 'commission business
strictly on the basis of a fee or commis-
sion may be so ascribed. If, however,
either as a matter of business policy or
by contract, the corporation-assumes any
such risks as those of market fluctua-
tions, bad debts, or failure to accept
shipments, or if it guarantees the ac-
counts of the purchaser or is in any
way accountable to the seller for the
payment of the purchase price, the
transaction is one pf merchandising or
trading, and this is true even though
the goods are shipped directly from the
producer to the consumer and are never
actually in the possession of the cor-
poration. The fact that earnings of the
corporation are termed commissions or
fees is not controlling. The fact that a
commission or fee in a transaction is
based on a difference in the prices at
which the seller sells and the buyer buys
raises a prestimption that the transaction
is one of merchandising or trading, and
it will be so considered in the absence
of satisfactory evidence to the contrary.

It may happen that a corporation is
engaged in two or more -businesses or
professions which are more or less re-
lated. Thus, an engineering concern
may also engage in contracting, which
amounts to trading in materials and
labor, or a brokerage concern may guar-
antee some of its accounts, or a photo-
graphic concern may sell pictures,
frames, art goods, and supplies. In such
cases, the corporation is not a personal
service corporation unless the activities
of the corporation consisting of trading
or guaranteeing of accounts or selling are
negligible or merely incidental, and un-
less no appreciable part of the earnings
is to be ascribed to such activities. See
also (e) below relating to the employ-
ment of capital.(d) Shareholders regularly engaged
in the active conduct of the affairs ,of
the corporation. A corporation is not a

personal service- corporation unless
shareholders who own at all times dur-
ing the taxable year at least 70 percent
in value of each class of stock are regu-
larly engaged in the active conduct of
the affairs of the corporation. That such
shareholders devote some of their time
to the affairs of the corporation Is not
sufficient; they must with regularity de-

/,vote substantial time and energy to the
conduct of its affairs.

(e) Capital as a material income-pro-
ducing factor. In a personal service cor-
poration capital must not be a material
Income-producing factor. Whether cap-
ital Is a material income-producing fac-
tor is to be determined by reference to
(1) the extent to which capital Is re-
quired to carry on the business or pro-
fession and (2) the extent to which cap.
ital is actually used in the production of
income though not required by the pri-
mary activities of the corporation. If
the use of capital is necessary to the,
production of the Income of the corpora-
tion and is more than Incidental, capital
Is a material Income-producing factor
and the corporation Is not a personal
service corporation, If a substantial
portion of the Income Is attributable to
a use of capital, whether or not con-
nected with the primary activities of the
corporation, capital Is a material Income-
producing factor even though such use
of capital is not necessary to such pri-
mary activities. The term "capital" as
used in section 725 and In this section
means not only capital actually Invested
by the shareholders but also capital ob-
tained In other ways. Thus, capital may
be borrowed either directly as shown by
bonds, debentures, certificates of indebt-
ednews, notes, bills payable, or other pa-
per, or indirectly as shown by accounts
payable or other forms of credit, or the
business of the corporation may be 11.
nanced in some other manner by its
shareholders. If a substantial amount of
capital is used to finance or carry the
accounts of clients or customers, it will
be inferred that because of competition
or for other reasons such use of capital
is necessary and more than Incidental In
order to secure or hold business which
would otherwise be lost. If a corporation
engaged In an agency, brokerage, or
commission business regularly employs a
substantial amount of capital to lend to
its principals, to buy and carry goods on
its own account, or to buy and carry odd
lots In order that it may render more
satisfactory service to its principals or
customers, such corporation fs not a per-
sonal service corporation. In general,
the larger the amount of capital actually
used the stronger is the evidence that
capital is necessary and more than Inci-
dental and is a material income-produc-
ing factor.

The term "Income" as used In section
725 and in this section means gross in-
come. Capital is a mzterial Income-
produ~cing factor if Its use results in a
substantial amount of gross income, ir-
respective of the amount of net income,
if any, such use produces.

f) Application of regulations; re-
turns. No definite and conclusive tests
can be prescribed by which It can be
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finally determined in advance of an ex-
amination of the corporation's income
tax return whether it is or is not a per-
sonal service corporation. ITn the pre-
ceding subsections are set - orth the
general principles under which such de-
termination will be made.

If a corporation claiming to be a per-
sonal service corporation signifies in its
return under Chapter 1 for any taxable
year its desire not to be subject to the
excess profits tax under Subchapter E
of Chapter 2 for such- taxable year, it
shall attach Form 1121PS, in duplicate,
to its income tax return on Form 1120.
In Form 1121PS there shall be stated (1)
such facts as tend to show hether or
not the corporation is a personal service
corporation, including (i) the nature of
its business, <ii) the character, prefer-
ences, dividend rates, and other essential
features of the various classes of its stock
outstanding for any time during the tax-
able year, (Gii) the names and addresses
of its several shareholders and their re-
lationship to each other, (iv) the num-
ber and classes of shares owned at any
time during the taxable year by each
shareholder and the portion of the year
during -which such shares were so owned,
(v) the nature of the activities of the
several shareholders on behalf of the
corporation, and (vi) the extent to which
capital in any form is used in the busi-

#ness, and (2) the computation of the
undistributed Supplement S net income
for the taxable year, the names and ad-
dresses- of -all shareholders of the cor-
poration at the close'of the taxable -year,
the number and classes of shares held
by each,, and such other information as
may be required by the form and the
instructions printed on the form or is-
sued therewith.

25.725-3 Election -as to -orability.
The election as to taxability provided for
in section 725 (b) and the exemption
from tax, where such is allowable, have
applicatiopi only to the excess profits tax

-on domestic -corporations imposed under
Subchapter E of Chapter 2. The corpo-
ration may -make such an election by
signifying in its return under Chapter 1
its desire not to be subject to the excess
profits tax. A new election is required
for each taxable year. An amended re-
turn fIled after the -tatutory period for
filing the return (or after the last day of
any extension- period) is not a return
within the meamdng-of section 725 (b).
- SEC. '726. CORP0RmxONS ccmn= G CON-

TRACTS OWTR MIECHANT ZINE ACT, 1936.

lAdded by aec. 201, Second Rev. Act 1940.1
(a) If the United States Maritime Cora-

mIssion -certifies to te Commissioner that the
taxpayer-has completed -vitbin the taxable
year any contracts or subcontracts -Vhlch are
subject to the provisions of section 505 (b)
of the Mferchant Marine Act of 1936, as
amended. then, the tax Imposed by this sub-
chapter for such taxable -year shall be, In lieu
of a tax computed under section '710, a tax
computed under subsection (b) of this sec-
tion, if, ;and only if, -the tax computed under
subsection (b) is lesi than the tax computed
under section 1710.

(b) The tax computed under this subsec-
tion shall be the excess of-

(1) A tentative tax 'computed under sec-
tion 710 with the normal-tax net income in-
creased by the amount of any payments made,
or to be-made, to the United States Maritime

Commisson with respect to such contractc or
subcontracts; over

(2) The amount of such payments.

§ 35.726-1 Corporations completlng
contracts under Merchant Marine Act of
1936. (a) Section 726 provides for an
alternative tax in the case of a corpora-
tion which has been certified by the
United States Maritime Commission
(hereinafter referred to as the Commis-
sion) to the Commisioner as having
completed within the taxable year any
contracts or subcontracts subject to the
provisions of section 505 (b) of the Mer-
chant Marine Act of 1936, as amended
(hereinafter referred to as section 505
(b)). Under section 505 (b) acontractor
or subcontractor Is required to pay to the
Commission the amount of profit, if any,
in excess of 10 percent of the total con-
tract prices of such contracts or sub-
contracts.

(b) The alternative tax is in lieu of
the excess profits tax computed under
section 710 but only if such alternative
tax is less than the tax under such sec-
tion. Such alternative tax is the excess
of (1) a tentative tax computed under
section 710 with the mormal-tax net in-
come increased by the amount of any
payments made, or to be made, to the
Commission with respect to contracts or
subcontracts the completion of which
during the taxable year has been certi-
fied to the Commissioner by the Com-
mission, -over (2) the amount of such
payments. The tentative tax under sec-
tion 726 (b) (1), as is the case with re-
spect to the tax computed under section
710, shall be the lesser of:

(1) An amount equal to 90 percent of
the adjusted excess profits net income
(section 710 (a) (1). (A)), or

(2) An amount which when added to
the sum of the normal tax and surtax
for the taxable year equals 80 percent of
the corporation surtax net income com-
puted under section 15 (a) 'ut without
regard to the credit under section 26 (e)
for income subject to excess profits tax
(section 710 (a) (1) (B)).

1. Excess profits net Income.
2. Les specific exemption.-
3. Exces profits credlt_._

If the tentative tax is computed under
section 710 (a) (1) (B) and clause (2) of
the Immediately preceding sentence, the
normal tax and surtax for such purposes
shall be the actual normal tax and sur-
tax computed under Chapter 1 and shall
be determined by using as the credit un-
der section 26 (e), in computing normal
tax net income and corporation surtax
net income, the amount of which the tax
computedunder section 726 (b) pursuant
to the provisions of section 710 (a) (1)
(A) is 90 percent. The corporation sur-
tax net income for the purposes of sec-
tion 710 (a) (1) (B) and clause (2)
above, computed without regard to the
credit under section 26 (e) for income
subject to excess profits tax, shall be in-
creased by the amount of any payments
made, or to be made, to the United States
Maritime Commission with respect to
contracts or subcontracts subject to the
provisions of section 505 (b). For the
computation of tax under section 710 (a)
(1) (B), see § 35.710-4 (c).

If the excess profits tax is computed
for a taxable year of less than 12 months,
the tentative tax shall be the exces
profits tax for such taxable year com-
puted under section '711 (a) (3) (see
§ 35.711 (a)-4), except that for such pur-
pose the corporation surtax net income
used to determine the tax under section
710 (a) (1) (B) shall be increased by the
amount of any payments made, or to be
made, to the United States Maritime
Commision with respect to contracts or
subcontracts subject to the provisions of
section 505 (b).

The application of this paragraph may
be illustrated by the following example:

For the calendar year 19M, Corporation S
h- a normal tax net income, d corpora-
tion surtax net income of C209,00, an ezcazs
profit- net Income of 300,93, and n exesas
profits credit of 075,000. It has pald to the
United Stateo zVltlme Commi silrnwith re-
-pect to contract3 completed In 1942 and
subject to r-ction 505 (b) of the ,rezcha=t
Miarine Act of 1036, a3 amended, M40,03. Its
css proltt tax is C21022223, computed c

follow3 :

$330, CCO. CO
- $3,

75,0C0O.0a

& Item 2 plus Item 3--- E0, CO, CO

5. Adjusted excess profits net Income (item 1 mlnus Item 4).. 250,COO.CO

6. 90 percent of Item-f......-225,000.0

7. Corporation surtax net income computed without rc-,rd to credit under

section 25 (c) relating to Income subject to exce= profits ta- ... S-0, 0OO. CJ

8. 80 percent of Item 7- 240,003.00

9. Total normal tax and surtax (item a5)-20, C0O Ca

10. Item 8 minus item 9 -------- - 220,00.C9

11. Esce-s profits tax (item 6 or Item 10 tvhichoverz I c-=r)-_ - , co. Ca
Nromal tax ara curta

12. Normal tax net Income and corporation surtax net Income computed without
reeard to credit under sectlon 23 (e)NCO-. C300. 03

13. Less credit under ectlon 26 (c) (amount of w;hich Item 6 1-,50 ppmnt, L e.,
item 5).. .....- 259,CCO.C3

14. Normal tax net income and corporation surtax net income.-50, COO. CO

15. Total normal tax and surtax (40 pent of item 14) 2, o0. Co

Exec- pwoits t=z urder sctionr 710
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Excess profits tax under section 726 (b)

16. Excess profits net income including payment to Maritime Comraisslon ----
17. Less specific exemption ----- ----------------------- ----------- 8 5, 000. oC
18. Excess profits credit ------------------- .--------------------- 75,000. 00

19. Item 17 plus item 18- --- - .- .....................................

20. Adjusted excess profits net income ----------- L -..---------------------

21. Tentative excess profits tax under section 726 (b) (1) and section 710 (a) (1)
(A) (90 percent of item 20) ----------------------------------------

22. Less payments made to Maritimp Commission .......................

23. Excess profits tax under section 726 (b) and ection 710 (a) (1) (A) ...-.

24. Corporation surtax net income including paynent to Maritime Commission_-

25. 80 percent of item 24 -------------------------------------------
26. Total normal tax and surtax (item 35) -------------------------------

27. Tentative excess profits tax under section 726 (b) (1) and section 710 (a) (1)
(B) (item 25 minus item 26)----------- ---------------------------

28. Less payments made to Maritime Commission ----------- _- - -

29. Excess profits tax under section 726 (b) and section 710 (a) (1) (B)-------

30. Excess profits tax under section 726 (b) (item 29 or item 23 whichever is the
lesser) ------------------------------------------..

31. Excess profits tax under section 726 (item 11 or'item 30 whichever is the
lesser) ----- -------------------- - - - - -- ----------------------------

Normal tax and surtax for item 26

32. Normal tax net income and corporation surtax net Income (item 12)-
33. Less credit under sectioi 26 (e) (amount of which $221,000, Item 23, is 90
percent) -------------------------------- ---------------------------------

34. Normal tax net income and corporation surtax net income -------------

35. Normal tax and surtax (40 percent of item 34) ----------------------------

(c) For the purposes 6f section 726, a
certificate by the Commission that the
vessel or portion thereof covered by the
contract or subcontract has been deliv-
ered during the taxable year shall be
deemed to be the certificate required by
such section.
(d) A corporation claiming the bene-

fit of section 726 shall attach to its excess
profits tax return (1) a certificate of the
Commission showing each contract or
subcontract 'subject to the provisions of
section 505 (b) which the corporation
has completed within the taxable year
and (2) a statement showing the amount
of payments made, or to be made, to the
Commission with respect to such con-
tracts and subcontracts. If the amount
of the payments made, or to be made, to
the Commission with respect to such
contracts or subcontracts has not' been
ascertained at the time of filing the ex-
cess profits tax return, the corporation
may estimate the amount of such pay-
ments for the purposes of .section 726.
In such cases, the Commissioner may re-
quire a bond from the corporation as a
condition precedent to the computation-
of the tax under that section. If such
a bond is required, it shall be on the form
prezcribed by the Commissioner and in
such sum as the Commissioner may pre-
scribe, and it shall be conditioned upon
the payment by the corporation of any
amount of tax found due upon redeter-
mination of the tax made necessary by
the estimated amount under section 726
(b) (2) proving incorrect, and upon such
further conditions as the Commissioner

may require. The bond shall
by the corporation as princ
sureties satisfactory to th
sionez. (See also qection
Rexvenue Act of 1926, as ame
graph 63 of the Appendix t
this chapter.)

(e) If the amount actually
be paid, to the Commission 'u
505 (b) differs from the amo
determining the tax under
the corporation shall immedi
the Coinmissioner.of the amo
paid, or to be paid, with res
particular contract. The Cc
will thereupon redetermine
6f the excess' profits tax un
7'26,and the amount of tax, i
to be.due. upon such rede
shall be paid by the corpo
notice and demand from t]
The amount of tax, if any,.
redetermination to have be
shall be credited or refunded
payer in accordance with th
of section 322.

Smc. 727. ExEmPT coRPORATIONS
see. 201, Second Rev. Act 1940;
sees. 212 (b) and 223 (a) and
1942.1

The following corporations, e:
ber of an affiliated group of
filing consolidated-returns unde
shall be exempt from the tax In
subchapter:

(a). Corporations exempt u
101 from the-tax imposed by C
- (b) Foreign personal-holdin
as defined In section 831.

(c) Regulated investment companies as
defined in section 361 without the applica-

- $370,000.00 tion of section 361 (b) (4).
(e), Personal-holding companies, as do-

fined In section 501.
(f) Foreign corporations not engaged In

80, 000.00 trade 'or business within the United States.
(g) Domestic corporations satisfying the

290, o00. 00 following conditions:
(1) If 95 per centum or more of the gross

income of such domestic corporation for the
261, 000. 00 three-year period immediately preceding the
40, 000. 00 close of the taxable year (or for such part of

such period during which the corporation
was in existence) was derived from sources

21, 000. 00 other than sources within the United States;
and

340, 000. 00 .(2) If 50 per centum or more of Its gross
income for suclf period or such part thereof

- 272,000.00 was derived -from the active conduct of a
21, 777. 77 trade *or business.

(h) Any corporation subject to the provi-
sions of Title IV of the Civil Aeronautics Act

250,222.23 of 1038, In the gross income of which for any
40,000.00 taxable year beginning after December 31,

1939, there is Includible compensation re-
210, 222.23 ceived from the United States for the trans-

portation of mail by aircraft If, after ex-
cluding from its gross Income such compen-

210,222. 23 sation, its adjusted excess profits not Income
" _ _ fdr such year Is zero or less.

§ 35.727-1 Exempt corporations, (a)
210,222.23 A corporation which has established Its

right under section 101 to exemption
from income tax need not again establish

-300, 000.00 its right under section 727 (a) to exemp-
tion from excess profits tax, A corpora-

_ 245,555.56 tion which has not established its right to
exemption under section 101 and which

54,444.44 claims exemption under section 727 (a) is
required to establish its right to exemp-

- 21,777.77 tion under section 101 in the manner pro-
scribed in the regulations thereunder in

be executed order to be held exempt under section
ipal and by 727 (a).
e -Commis- , (b) A corporation which claims ex-
1126 of the emption under the provisions of section

727, other than the provisions of section
ended, para- 727 (a), (g), and (h), shall file with Its
o Part 29 of income tax return a statement showing

-under what paragraph of section 727 it
Y paid, or to claims exemption,
nder section (c) A corporation which claims ex-
unt used in emption under section 727 (g) shall at.
section 726, tach to its income tax return a statement
ately notify showing for the 3-year period immedi-
unt actually ately preceding the close of the taxable
spect to the" year (or for such part thereof during
ommissioner "which the corporation was in existence)
the amount (1) its total gross income frbm all
nder section sources, (2) the amount thereof derived
f any, found from the active conduct of a trade or

business, (3) a description of such trade
termination or business and the facts upon which the
ration upbn corporation relies to establish that such
he collector, trade or business was actively conducted
shown upon by it, and (4) the amount of Its gross in-
en overpaid come from sources within the United

to the tax- States. The gross Income from sources
.e provisions within the United States shall be deter-

mined as provided in section 119 and the
regulations prescribed thereunder.

;. [Added by (d) A corporation which claims ex-
amended by(c), Rev. Act emption under sqction 727 (h) shall at-

tach to its income tax return a statement
xcept a mem- showing (1) that It is subject to the pro-
corporations visions of Title IV of the Civil Aeronau-

r section f41, tics Act of 1938, (2) the amount of the
posed by this compensation included in the gross in-

nder section come of the corporation as compensation
hapter 1. received from the United States for the
@ companies, '

'No subsection (d).
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transportation of mail by aircraft, and
(3) the amount of its gross income, net
income, excess profits net income, and
adjusted excess profits net income, after
excluding from its gross income the
amount of -such compensation.

(e) If any corporation described in
subsection .(a), (b), (c), (e), (f), (g),
or (hi) of section 727 is a member of an
affiliated group of corporations -filing
consolidated returns under section 141,
such corporation shall not be exempt
under section 727 for such year.

As to the statute of limitations where
no return is filed, see sections 275 (a)
and 276 (a).

SMr. 72i. 11SEANG or vmzzs usED. lAdded
by see. 201, Second Rev. Act 1940.]

The terms used in this subchapter shal
have -the same meaning as when used in
Chapter 1.-

Sc 729. L ws AprxAin- [Added by sec.
201, Second Rev. Act 19M0; Amended by sce.
16, Excess Profits Tax Amendments 1"1, and
by secs. 205 (g), 224 (a), and 225 (b), Rev.
Act 1942.]

(a) General rule. All provisions of law
(including penalties) applicable in respect
of -the taxes imposed by Chapter 1, shall, In-
sofar as not Inconsistent with this subchap-
ter, be applicable in respect of the tax im-
posed by this subchapter.

(b) Returns. I) JNot applicable to tax-
able years under these regulations (section
224 (a), Rev. Act 1942).1

(2) No retrnM mquired. 27otwithstanding
subsection (a), no return under section 52
(a) shall be required to be filed by any
taxpayer under this subehapter for any tax-
able year for -which its excess profits net in-
come, computed -with-the adjustments pro-
vided in section 711 (a) t2) and placed on
an annual basis-as provided in section 711 (a)
(3), is not greater than-5,000 or, in the case
of a mutual insurance company (other than
life or marine) which Is an interinsurer or
reciprocal underwriter, is not greater than
$50,000.

(3) Consouidate returns. Por provisions
relating to consolidated returns, see section
141.

(c) Faoreign axes paid. In the application
of section 131 for the _purposes of this sub-
chapter the tax paid or accrued to any coun-
try shall be deemed to be the amount of such
tax reduced by the amount of the credit
allowed with respect to such tax against the
tax imposed by Chapter 1.

(d) L imitations on amount of foreign tax
credit. The amount of the credit taken U-
der this section shall be subject to each of
the following limitntions:

(1) "The amount of the credit in respect
of' the tax paid or accrued to any country
shal not exceed the same proportion of the
tax against whichsuch credit is taken, which
the taxpayer's excess profits net income from
sources within said country bears to its en-
tire excess profits net income for the Fame
taxable year; and

(2) The total amount of the credit shall
mot exceed the same proportion of the tax
against which such credit Is taken, vhich
the taxpayer's excess profits net income from

- sources -withcut the United States bears to
its entire excess profits net income for the
same taxable year.

35.729-1 Time and place for filing
returns and information to be included.
Excess profits tax returns shall be filed
at the same time and place as the time
and place prescribed in sections 53 and
235 and the income tax regulations un-
der such sections for the filing of income
tax returns. The excess profits tax re-
turn of a corporation of income received
or accrued:

(a) From the date of its Incorporation
to the end of its first accounting perlod,
where the period between the date of in-
corporation and the end of such period Is
less than 12 months, or

(b) From the beginning of its last ac-
counting period to the date it ceases op-
erations and is dissolved, retaining no
assets, where the period between the be-
ginning of the accounting period and
such date is less than 12 months,
shall be considered as a return for a
fractional part of a year consisting of
such period,-and shall be filed within the
time prescribed for filing returns for tax-
able years of less than 12 months.

The excess profits tax return shall be
on Form 1121 (revised), and such return
shall contain all the information re-
quired by such form and by these regu-
lations with respect to computation of
such tax. The return, however, requires
the computation of the tax with only the
credit which results in the lesser tax, and
a return so filed meets the requirements
of the statute. Thus a taxpayer may
omit from the return thfe computation
and information with respect to the ex-
cess profits credit under section 713 or
section 714 which does not result in the
'lesser excess profits tax and may omit the
computation and information with re-
spect to the excess profits net income
otherwise to be computed with such
omitted credit. A return filed in this
manner shall be audited as filed, regard-
less of whether It may be determined
that the use of the omitted credit would
result in a lesser tax. A corporation
which files a returr is not, by reason of
the fact that only one method of com-
puting its credit is employed, precluded
from using the other method in the com-
putation of its excess profits tax for such
taxable year and, if an overpayment re-
sults, from filing a claim for the refund of
such overpayment within the applicable
period of limitation.

For provisions relating to consolidated
returns, see section 141 and the.regula-
tions prescribed thereunder.

§ 35.729-2 Time for payment of tax.
The excess profits tax shall be paid at the
same time as the time prescribed in sec-
tions 56 and 236 and theincome tax regu-
lations under such sections for the pay-
ment of income tax.

§ 35.729-3 Foreign tax credit. The
provisions of law made applicable to the
excess profits tax by section 729 (a) in-
clude section 131 relating to the credit for
inbome, war-profits and exces-profits
taxes paid or accrued during the taxable
year to any foreign country or any pos-
session of the United States. The tax-
payer is allowed such a credit against
the excess profits tax if It claims such
credit in Its Federal income tax return
and likewise claims such credit in Its ex-
cess profits tax return. The amount of
such credit allowable against the exces-
profits tax Is (a) the amount of such
income, war-profits and exce=-profits
taxes reduced by (b) the amount of such
taxes allowed as a credit under section
131 against the Income tax Thus, for
nstance, if a taxpayer pays to a foreign

country with iespect to the calendar year
1942 income tax in the amount of $25,000
'upon income from Bource3 therein and,

due to the operation of the limitation
provicions, contained in section 131 (b),

,only the amount of $20,03 is allowed as
a credit against the income tax for that
year, the remainder, or $5,000, is available
as a credit -against the excess profits tax
for the year 1942. The amount thus
made available as a credit against the
excess profits tax s. however, subject to
the further limitations provided in sec-
tion 729 (d). For the application of the
limitations provided In spction 729 (d) to
the amount of income, war-profits or
excess-profits taxes thus made available
as a credit against the excess profits tax,
see section 131 (b) and the regulations
prescrILed thereunder.

S-mc. 730. Co:.:r.mA= o n --x. [Addzd
by cc. 231. Second Rev. Act. 1940; amended
by =-. 7, Mx=3 Prcflts Tax A1-endmnt
1041. and by ccc. 225(a). Rev. Act 19=2; not
applicable to taxable years undr thee regu-
lations (ccc. 225 (a), Rev. Act 1942).1

Sm. 731. Co-o"smo:.s ;a. n ==a
or smArz= zmsme.s. [Added by sec. 201.
SE-cond Rev. Act 10294; amended by scc. 2M4,
Rev. Act 1041. and by sc. 223, Rev. Act 1942.1

In the cace of any dme stic ccrpo-ati=o
engag_-ed In the mining of antimony, chromite,
mnngannee, nickel. platinum, quicksilver,
chect mica. tantalum, tin, tunsten, or
vanadium. the portion of the adjuzted excess
profllt net income attributable to such min-
lg In the United Statea chall be exempt from
the tax impwscd by thin subchapter. The
tax on the remaining portion of such djustc"-.
exce-= profit- net Income shall be an amount
which bears the same ratio to the tax com-
puted without regard to this section az such
remaining portion be-r to the entire ad-
Justed excess profit, net income.

§ 35.731-1 Corporations wich mine
strategic minerals. (a) In case a domes-
tic corporation Is engaged in mining
tungsten, quicksilver, manganese, plati-
num, antimony, chromite, tin, nicizel,
sheet mica, tantalum, or vanadium (all
of which minerals are hereinafter re-
ferred to as strategic minerals), within
the United States, the portion of its ad-
justed excess profits net income attrib-
utable to such mining is exempt from ex-
cess profits tax. The excess profits tax
on the remaining portion of such ad-
justed excess profits net income is an
amount which bears the same ratio to
the excess profits tax computed without
regard to section 731 as such remaining
portion bears to the entire adjusted
excess profits net income. The excess
profits tax shallbe the lesser of:

(1) An amount equal to 90 percent of
the adjusted excess profits net income
(section 710(a) (1) (A)), or

(2) An amount which when added to
the sum of the normal tax and surtax
for the taxable year equals 80 percent of
the corporation surtax net income com-
puted under section 15(a) but without
regard to the credit under section 26 (e)
for income subject to excess profits tax
(section 710(a)(1)(B)). If the excess
profits tax computed without regard to
section 731 is determined under section
710 (a) (1) (B) and clause (2) of this
paragraph, the normal tax and surtax
for such purposes sshall- be determined
by using as the credit under section 26 (e)
in computing normal tax net income and
corporation surtax neb income the
amount of which the tax computed pur-
suant to section 710 (a) (1) (A) and under
section 7131 u1pon the adjusted ecess
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profits net income other than from min-
ing strategic minerals is 90 percent.,

(b) The portion of the adjusted ex-
cess profits net income attributable to
mining of strategic minerals is an amount
which bears the same ratio to the total
adjusted excess profits net income as the
portion of the excess profits net income
attributable to such mining bears to the
total excess profits net income. For any
taxable year, the portion of the excess
profits net income attributable to such
mining is the gross income derived from
strategic minerals and arising out of op-
erations which give rise to "gross income
from the property," as defined in § 29.23
(m)-1 (f) of this chapter, less-the sum
of (1) allowable deductions which are
directly attributable to such mining for
such year, (2) any adjustments made un-
der the provisions of section 711 appli-
cable to such year involving items di-
rectly Ettributable to such mining, and
(3) an allocable portion of any deduc-
tions partly attributable to such mining
and of any adjustments under the pro-
visibns of section 711 applicable to such
year involving items partly attributable
to such mining.(c) There shall be attached to and
made a part of the return of any tax-
payer claiming the benefits under sec-

tlion 731 a schedule contalnin
Ing information:

(1) The amount of gross
the mining of strategic n
from each other activity o
ration; '

(2) The allowable deduct
adjustments under section
attributable to such mining

(3) The portion of the a
ductions and of the adjustl
section 711 allocated to such
the basis for such allocation

The following example ill
computation of-the tax in t
corporation entitled to the be
tion 731"

Example. The M Corporatlo
corporation which makes its re
endar year basis, mines both g
num (a by-lroduct of gold) an
ores containing such metals.
corporation has an excess pro
$40,000. Also for 1942 the exce
income of the M.Corporation a
platinum mining is $40,000; th
ble to other activities is $180,0
mal tax net income and corpo
net income computed without
credit under section 26 (e) for
ject to excess profits tax Is $
excess profits tax is $112,314.05,
follows:

1. Total excess profits ne Incqme.
2. Less specific exemption --------
3. Excess profits credit -----------

$5, 000. 00
40,000.00

4. Item 2 plus

6. Adjusted excess profits net income ....----....... e.................... ------

6. Less portion attributable to platinum mining ( 000of $175000 ).--

7. Remaining portion of adjusted excess profits net income ------------------

8. Excess lrofits tax on adjusted excess profits net income computed without
regard to section 731 (90 percent of item 5) ................-- -..........

0. Excess profits tax pursuant to section 710 (a) (1) (A) under section 731 on
item 7, 1. e., portion of item 8 which bears the same ratio to $157,500
(item 8) as portion of adjusted excess profits net income not attributable
to platinum mining (item 7) bears to total adjusted excess profits net1143,181.82
Income (item 5),( 17-500 of $157,500) (viz, 90 percent of item 7) .-----

10. Corporation surtax net income computed without credit under section 26 (e)
for Income subject to excess profits tax ..-----------------------------

11. 80 percent of item: 10 10 --------------------------------------------------
12, Total normal tax and surtax (item 19) --------------------------- -------

13. Item 11 m inus item 12-z ...................... -------------

14. Excess Profits tax pursuant to section 710(a) (1) (B) under section 731 on
Item 7, 1. e., portion of item 13 which bears the same ratio to $137,272.73
(item 13) as portion of adjusted excess profits net income not attributable
to platinum mining (item 7) bears to total adjusted excess profits net

Income (item'5) 143,181.82 of $137,272.73 )175,000 o-------.----.. .. ... .. ... .. ..

15. Excess profits tax under section 731 oh portion of adjusted excess profits net
income not attributable to platinum mining (item 7) (item 9 or item 14,
w h ich ev er is th e lesser) .. .. .. ..... .... ... ... .... .. .. ... .. ...... ..... ..

Normal tax and surtax
16. Normal tax net income and corporation surtax income computed without

, regard to credit under section 26(e) for income subject to excess profits tax.
1 '. Less credit under section 26(e) for income subject to excess profits tai (an

amount of which the excess profits tax under section 731 computed with-
out regard to section 710(a) (1) (B) Is 90 percent, 1. e., an amount of which
$128,863.64 (item 9) is 00 percent (vIz, item 7) ---------------------------

18. Normal tax net income and corporation surtax-net income _ -...- . ...
19. Total normal tax and surtax (40 percent of item 18) ------ ----------------

g the follow- Sc. 732. nEvizw or ANonmAsrnyw rY foAnD
ow TAX APPFALs. [Added by se. 9, Excess Prof.

income from its Tax Amendments 1041; amended by geo,
222(c), Rev. Act 1042.1nluerals and (a) Petition'to thd Board. If a olpim forf the corpo- refund of tax under this subchapter for any
taxable year Is disallowed In whole or In p.art

Ions and the by the Commissioner, and the disallowance
711 directly relates to the application of section 711 (b)
and (1) (H), (I), (J), or (K), section 721, or see-

flowable de- tion 722, relating to abnormalities, the Com-
missioner shall send notice of such disallow-ments under ance to the taxpayer by registered mail,

mining and Within ninety days after such notice Is mailed
1. (not counting Sunday or a legal holiday In
ustrates the the District of Columbia as the ninetieth day)
he case of a the taxpayer may file a petition with the
neflts of see- Board of Tax Appeals, for a redetermination

of the tax under this subchapter. If such
petition Is so filed, such notice of dilsalow-

n, a domestic ance shall be deemed to be a notice of defi-
turn on a cal- ciency for all purposes relating to the asess-
old and plati- ment and collection of taxes or the refund or
d reduces the credit of overpayments.
For 1942, the (b) Deficiency found by Board in case of
fits credit of claim. If the Board finds that there is no
ss profits net overpayment of tax In respect of any taxable
ttributable to year In respect of which the Commissioner
at attrlbuta- has disallowed, in whole or In part, a claim

00. The nor- for refund described In subsection (a) and
'ration surtax the Board further finds that there Is a do-
regard to the ficlency for such year, the Board shall have
income sub- jurisdiction to determine the amount of such

200,000. The deficiency and such amount shall, when the
computed as decision of the Board becomes final, be as-

sessed and shall be paid upon notice and
demand from the collector.

(c) Finality of determination. If in the
- $220, 000.00 determination of the tax liability under this

subchapter the determination of any ques-
tion is necessary solely by reason of section
711 (b) (1) (H), (I), (J), or (K), eootion 721,

. 45,000.00 or section 722, the determination of such
question shall not be reviewed or redeter-

175,000.00 mined by any court or agency except the
Board.

31,818.18., (d) Review by apeial division of Board,
IThe determinations and redoterminationa by

143,181.82 any division of the Board Involving any
- _ question arising unoer section 721 (a) (2)

(C) or section 722 shall be reviewed by a
special division of the Board which shall be157, 50. 00 constituted by the Chairman and consist oL
not less than three meribers of the Board.
The decisions of such special division shall
not be reviewable by the Board, and shall be
deemed decisions of the Board.

SEC. 504. CHANGE O' SSAME OF BOARD Or TAX
128,863.64 APPEAs. (Revenue Act of 1042, Title V.)

(c) Refe ences. -All references In any
statute (except this section), or In any rule,

200,000.00 regulation, or order, to the "Board of Tax
Appeals" or to the "Board" when used In

* 160, 000. oo the sense of "Board of Tax Appeals", or to
22,727.27 the "member", "members", or "chairman"

thereof shall be considered to be made to
137,272. 73 The Tax Court of the United States, the

judge, judges, and presiding judge thereof,
respectively.

§ 35.732-1 Review of abnormalities bV
The Tax Court of the United States.
Section 732 provides that, In addition to

112,314.05 its jurisdiction to redetermine a defi-,
ciency, The Tax Court of the United

t* States shall have Jurldiction to review
the Commissioner's disallowance of 1

112,814.05 claim for refund of excess profits taxes,
if such disallowance Involves the deter-
mination of any question relating solely
to the application of section 711 (b) (1)

200,000.00 (H), (I), (J), or (K), relating to abnor-
mal deductions during the base period,
section 721, relating to abnormalities
in income In the taxable period, or see-143,181.82 tion 722, relating to general relief from

56,818,18 excessive and discriminatory excess
22,727.27 profits taxes. The taxpayer's petition

must be filed with The Tax Court within

1260r
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90 days (not countiig Sunday, or a legal
holiday in the District of Columbia as
the ninetieth -day) after the sending by
registered mail of the notice of disallow-
ance of the claim for refund.

Where the taxpayer has fled such a
petition the notice of disallowance of its
claim for refund is considered to be a
notice of deficiency for all purposes re-
lating to the assessment and collection
of taxes or the refund or credit of over-
payments. If The Tax Court finds that
there has been no overpayment of tax
with respect to the taxable year in-
volved, and further finds that there is a
deficiency for such year, The Tax Court
will determine the amount of such de-
"fidiency and such amount shall, when
the decision of The Tax Court becomes
final, be assessed and pai' upon notice
and demand from the collector.

The extent and the finality of The
Tax Court's jurisdiction with respect to
questions involviug the sections dealing
with abnormalities and general excess
profits tax relief are set forth'in section
732 (c) and (d). If the ascertainment
of the excess profits tax liability for a
taxable year is dependent in whole or in
part upon the 'determinAtion of any
question which is necessary solely by
reason of section 711 (b) (1) (H), (I),
(J), or (K), section 721, or section 722,
the determination of such question shall
not be reviewed or redetermined by any
court or agency except The Tax Court.
If the determinations and redetermina-
tions by any division of The Tax Court
involve any question arising under sec-
tion 721 (a) (2) (C) or section 722, such
determinations-- and, redeterminations

- shall be reviewed by a special division of
The Tax Court which shall be consti-
tuted by the presiding judge and shall
consis of not less than three judges of
The Tax Court. The decisions of such
special division shall net be reviewable
by The Tax Court, or by any court or
agency, and shall be deemed decisions of
The Tax Court. The application of sec-
tion 732 (c) and (d) may- be shown by
the following example:

Example. A taxpayer, which is a domestic
manufacturing corporation, has filed a claim
for refund for a taxable year beginning in
1942, and as a result of the Commissioner's
action with respect to such claim, makes the
following contentions: first, that it Is en-
titled to a constructive average base period
net income of $1,300,000 pursuant to an
application filed on-Form 991 for relief under
setion 722 instead of a constructive average
base period net income of $900,000 deter-
mined by the Commissioner; second, that
$100,000 of income from a judgment based
-upon a claim for patent infringement is net
'abnormal income attributable under section
721 to prior years whereas the Commissioner
'has attributed only $60,000 to such yearws
and third, that the amount of gross income
determined by the Commissioner is too large.
Since the taxpayer's first contention is predi-,
cated uppn an issue arising under section
722, the Commissioner's determination is re-
viewable only by The Tax Court, and any

-, determinfation-or redetermination made by
any division of The Tax Court must be re-
viewed by the special division constituted-by
the presiding judge; the decision of such spe-
cial division is the decislon of The Tax Court
and cannot be, reviewed by The Tax Court
or any court or agency. The taxpayer's sec-
ond contention is based upon an issue aris-

Lug under section 721: therefore the Com-
missioner's determination is raviewmblo only
by The Tax Court Since the Issuo arlscs
under sectlon 721 (a) (2) (A). and not =ce-
tion 721 (a) (2) (C), no further review Is
required by the special diviclon, and the decl-
sion of The Tax Court is final and cannot be
reviewed by any court or agency. The tax-
payer's third contention does not ari e under
either Eection 711 (b) (1) (H), (I), (J), or
(K), section 721, or section 722, but inde-
pendently of such sections. Coiizequently
review of this Issue is not confined to Tao
Tax Court.
Sc. 733. CtarroAr.&1Tr or sn rm=Tzo,

xro, zxENDUi=Es. [Added by cec. 10, ncess
Profits Tax Amendments 1911.1

(a) Election to charge to capital avc-aunt.
For the purpo-e of computing the excez
profits credit, a taxpayer may elect, withift
six months after the date prc:crlbcd by law
for filing its return for Its first taxable year
under this subchapter, to charge to capital
account

1
so much of the deductions for tax-

able years In its applicable ba-e period on
account of expenditures for advertising or

the promotion of good will, ao. under rules
and regulations pregcrlbcd by the Comm'-s
soner with the approval of the ccretary,
maybe regarded as capital investments. Such
Election must be the come for all euch tax-
able years, and must be for the total amount
of such expenditures which may be co re-
garded as capital Investments. In comput-
ing the'excess profits credit, no amount on
account of such expenditures &hall b charged
to capital account:

(1) For taxable years in the b3se period
unless the election authorized in cubectlon
(a) is exercised, or

(2) For any taxable year prior to the be-
ginning of the bate period.
(b) Effect of election. If the taxpayer

exercises the election authorLed under cub-
-ection (a)-

(1) the net income for each taxable year
in the base period shal be considered to be
the net income computed with uch deduc-
tions dlsallowcd, and such deductions shall
not be considered as having dimtinihed earn-
ings and profits. This paxrarph rhall bo
retroactively applied as If It were a part of
the law applicable to each taxable year In
the base period; and

(2) The treatment of ouch expenditures as
deductions for a taxable year In the bras
period shall, for the purposes of cection 734
(b) (2), be considered treatment which was
not correct under the law applicable to cuch
year.

§ 35.733-1 Scope of election to charge
to capital account expenditures for ad-
vertising or-the promotion o1 good trill.
Any taxpayer may, for the purpoZe of
computing its excess profits credit under
either the income or the invested capital
method, elect to charge to capital ac-
count any deductions based upon ex-
penditures for taxable years In Its b"-ae
period on account of advertising or the
promotion of good will, to the extent that
such expenditures may be regarded as
capital investments under the regula-
tions prescribed under section 733. See-
tioh, 733 provides for an election with
reference only to deductions for such
e.xpenditures for taxable years In the
base period. In order to secure the bene-
fits of that section an election must be
made by the taxpayer within six months
after the date prescribed by law for fil-
ing Its return for Its first excezs profits
tax taxable year under Subchapter E of
Chapter 2.

The election under section 733 Is an
election to capitalize all the expenditures
in each taxable year, in the taxpaye's

base period which were for advertising
or the promotion of good will and which
may be regarded as capital invest n nts
under the reg-ulations prescribed under
section 733. A taxpayer mae not capi-
talize such expenditures for one base'
period taxable year and treat as a deduc-
tion such expenditures with respect to
another base period taxable year. No
such expenditures for any taxable year
beginning prior to the taxpayer's bzze
period may be charged to capital ac-
count. A taxpayer which has failed to
mahe an election under section 733 is not
permitted, in computing its exc0z prof-
Its credit, to charge to capital account
base period expenditures for advertising
or the promotion of good will which have
been deducted for taxable years in such
period.

§ 35.733-2 Expenditures whick may
be regarded as capital investments. An
expenditure for advertising or the pro-
motion of good will may be regarded as a
capital investment if, upon consideration
of all the facts and circumstances of the
particular case, it may be regarded as
made for the purpose of increasing the
taxpayer's earning capacity over a sub-
stantial period subsequent to the taxable
year in which such expenditure was
made. The fact that a corporation
failed, because of operating losses, to re-
ceive any benefits with respect to its in-
come tax liability from deductions on ac-
count of expenditures isnot evidence that
such expnditures may be regarded as
capital investments. In addition to
those expenditures for capital items in-
cluding good will which, under the pro-
visions of section 24, may not be allowed
as deductions, the following expenditures
may in any case be rezarded as capital
Investments within the contemplation of
section 733:

(a) All advertising expenditures to
promote a taxpayer's business in a ter-
ritory new to such taxpayer, or to pro-
mote a new product, department, trade
marl, trade brand, or trade name of such
taxpayer, for the first 12 months after
the taxpayer has begun to develop such
new territory, or to promote such naw
product, department, trade mark, trade
brand, or trade name. A new product
within the meaning of this section does
not include any product which is merely
an improvement of an earlier product.

(b) All advertising expenditures for
the taxable year to the extent that such
expenditures exceed the taxpayer's av-
erage -nnual expenditures on account of
advertising for the 43 months preceding
the taxable year, or, if the tax--payer was

-not In existence during the whole of such
48-month period, then for the period
during which the taxpayer was in ex-
istence.

Every item classifiable under this sc-
tion as a capital investment constitutes a
permanent asset of the taxpayer's bust-
nez_, and no deduction for depreciation
will be allowed in respect of such an item.

A taxpayer which has made the e!Ez-
tion under section 733 may not deduct
for any exces profits tax taxable ycar
enpenditures made in such year similar
to expenditures made during its bh.za
period for advertising or the prc=sso:m
of good will which are treated under s-z-
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tion 733 for the purposes of its excess-
profits credit as capital investments.
Such a taxpayer has the burden of prov-
ing that expenditures for advertising or
the promotion of good will which it seeks
to deduct for such excess profits tax tax-
able year may not be regarded as capital-
investments under the provisions of this
section. The taxpayer shall submit with
its excess profits tax return a statement-
containing complete information with re-
spect to all expenditures for advertising
or the promotion of good will made dur-
ing its excess profits tax taxable year,
classified as to those which are deduct-
ible and those which may be regarded as
capital investments under section 733.
The statement filed with the return shall
also set forth whether such expenditures
were extraordinary in nature or amount
and the purpose for which they were
made.

§ 35.733-3 Effect of election. Section
733 retroactively amends, for the purpose
of determining the income tax liability
and the excess profits credit of any tax-
payer exercising an election under that
section, the revenue laws applicable to
each of such'taxpayer's base period tax-
able years.' Hence, the previous treat-
ment as deductions of 9xpenditures made
during the base period for advertising or
the promotion of good will which may
be regarded as capital investments un-
der the regulations prescribed under sec-
tion 733 is an erroneous and inconsistent
treatment. The normal-tax or special-
class net income for each applicable base
period taxable year must be recomputed
with such expenditures disallowed as
deductions, and both the excess profits
net income for each such year and the
earnings and profits account will be
increased in the amount of such dis-
allowed deductions. "

The disallowance of deductions in the
base period made necessary by this sec-
tion requires a redetermination of the
income tax liability for such years and
any deficiencies in tax resulting from the
disallowance of such deductions shall be
assessed and collected under th6 internal
revenue laws applicable with respect to
the assessment and collection of dbficien-
cies for such years. If, however, cor-.
rection of the effect of the prior incon-
sistent treatment of such items in the
base period years is prevented, within'
the meaning of section 734 (b) (1) (C),
correction shall be made by means of an
adjustment under section 734. -Since the
amount of such an adjustment under
section 734 is a part of the excess profits
tax, which applies only to taxable years
beginning after December 31, 1939, it
does not decrease earnings and profits
or excess profits net income for any
period before the beginning of the tax-
payer's first excess profit-tax taxable
year.

In the case of a taxpayer electing un-
der section 733, the provisions of section
711 (b) (1) (J), relating to abnormal
deductions in the base period, do not af-
fect deductions for expenditures for ad-
vertising or the promotion of good will
which may be regarded as capital invest-
ments, since, in such a base, section 733
effects a disallowance of such deductiols

for income tax purposes before any of the
adjustments under section 711 (b) (1)
are operative.

SEC. 734. AWUSTMEXT IN CASE OF POSITION
INCONSISTENT WITH PRIOR INCOME TAX LIA-
nm=. [Added by see. 11, Excess Profits'Tax
Amendments 1941; amended by sec. 227, Rev.
Act 1942.],

(a) Definitions. For the purposes of this
section-

(1) Taxpayer. The term "taxpayer" means
any person subject to a tax under the ap-
plicable revenue Act.

(2) Income tax. The term "income tax"
means an income tax imposed by Chapter 1
or Chapter 2A of this title; Title I and Title
IA of the Revenue Acts of 1938, 1936, and
1934; Title I of the Revenue Acts of 1932 and
1928; Title II of the R6vehue Acts of 1926
and 1924; Title II of the Revenue Acts ot
1921, and 1918; Title I of the Revenue Act of
1917; Title I of the Revenue Act of 1916; or
section II of the Act of October 3, 191p; a war
profits or excess profits tax imposed by Title
III of the Revenue Acts of 1921 and 1918; or
Title II of the Revenue Act of 1917; or an
income, war profits, or excess profits tax, im-
posed by any of the foregoing provisions, as
amended or supplemented.

(3) Prior taxable 3/ear. A taxable year be-
ginning after December 31, 1939, shall not be
considered a prior taxable year.

(4) The term "predecessor of the taxpayer"
means-

(A) A person which is a component cor-
poration of the taxpayer within the meaning
of section 740; and .

(B) A person which on April 1, 1941, or at
any time thereafter, controlled the taxpayer.
The term "controlled" as herein used shall
have the same meaning as "control" under
section 112 (h), and

(C) Any person in an unbroken series end-
ing with the taxpayer if subparagraph (A)
or (B) would apply to the relationship be-
tween the parties.

(b) Circumstances of ad justment.
(1) if--
(A) in determining at any time the tax of

a taxpayer under this subchapter an item
affecting the determination of the excess
profits credit is treated In a manner incon-
sistent with the treatment accorded such
item in the determination of the income-tax
liability of such taxpayer or a predecessor for
a prior taxable year or years, and

(B) the treatment of such item' In the
prior taxable year or years consistently with
the determination under this subchapter
would effect an increase or decrease in the
amount of the Income taxes previously de-
termined for such taxable year or years, and

(C) on the date of such determination of
the tax under this subchapter correction of
the effect of- the inconsistent treatment in
any one or more of the prior taxable years
is prevented (except for the provisions of
section 3801) by the operation of any law or
rule of law (other than section 3761; relat-
ing to compromises),
thei the correction shall be made by an ad-
justment under this section. If in a subse-
quent determination of the tax under this
subchapter for such taxable year such in-
consistent treatment Is not adopted, then
the correction shall not be made in connec-
tion with such subsequent determination.

(2) Such adjustment shall be made only if
there is adopted in the 'determination a
position maintained by the Commissioner
(in case the net effect of the adjustnient'
would be a decrease in the income taxes
previously determined for such year or
years) or by. the taxpayer with. respect to
whom the determination Is made (in case
the net effect of the adjustment would be an
increase in the income taxes previouily de-
termined for such year or years) which po-
sition is inconsistent with, the treatment

accorded such Item In the prior taxable
year or years which was not correct under
the law applicable to such year.

(3) Burden o1 proof. In any proceeding
before the Board or any court the burden
of proof in establishing that an Inconsistent
position has been taken (A) shall be upon
the Commissioner, In case the not effect of
the adjustment 'roul d be an increase in the
Income taxes previously determined for the
prior taxable year or years, or (B) shall be
upon the taxpayer, In case the net effect of
the adjustment would be a decrease In the
income taxes previously determined for the
prior taxable year or years.
- (c) Method and effect of adjustment. (1)
The adjustment authorized by subsection.
(b), In the amount ascertained as provided
In subsection (d), if a net Increase shall be
added to, and If a net decrease shall be
subtracted from, the tax otherwise computed
under this subchapter for the taxable year
witl.- respect to which' such inconsistent
position is adopted.

(2) If more than one adjustment under
this section Is made because more than one
inconsistent position Is adopted with respect
to one taxable year under this subchapter,
the separate adjustments, each an amount
ascertained as provided In subsection (d),
shall be aggregated, and the aggregate not
increase or decrease shall be added to or sub-
tracted from the tax otherwise computed
under this subchapter for the taxable year
with respect to'which such Inconsistent po-
sitions are adopted.

(3) If all the adjustments under this sec-
tion, made on account of the adoption of
an inconsistent position or positions with
respect to one taxable year under this sub-
chapter, result in an aggregate net increase,
the tax imposed by this subchapter shall In
no case be less than the amount of such
aggregate net Increase.

(4) If all the adjustments under this sec-
tion, made on account of the adoption of an
inconsistent position or positions with re-
spect to a taxable year under this subchaptor
(hereinafter in this paragraph called the
current taxable year), result In an aggregate
net decrease, and the amount of such de-
crease exceeds the tax Imposed by. this sub-
chapter (without regard to the provisions of
this section) for the current taxable year,
such excess shall be subtracted from the tax
imposed by this subchapter for each suc-
ceeding taxable year, but the amount of the
excess to be so sub'racted shall be reduced
by the redilction In tax for Intervening txa-
ble years which has resulted from the sub-
traction of such excess from the tax imposed
for each such year.

(d) Ascertainment of amount of adjust-
ment. In computing the amount of an ad-
justment under this section there shall flrst
be ascertained the amount of the income
taxes previously determined for each of the
prior taxable years for which correction Is
prevented. The amount of each such tax
previously determined for each such taxable
year shall be (1) the tax shown by the tax-
payer, or by the predecessor, upon the return
for such prior taxable year, Increased by the
amounts previously assessed (or collected
without assessment) as deficlenclos, and de-
creased by the amounts previously abated,
credited, refunded, or otherwise repaid In,
respect of such tax: or (2) If no amount was
shown as the tax by such taxpayer or such
predecessor upon the return, or If no return
was made by such taxpayer or such predeces-
sor, then the amounts previously atsesscd (or
collected without assessment) as deficiencies,
but such amounts previously assessed,
or collected without assessment, shall be de-
creased by the amounts previously abated,
credited, refunded, or otherwise repaid in
respect of such tax. There shall then be
ascertalied the Increase or decrease In each
such tax previously determined for each such
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year which results solely from the treatment-
of the item consistently with the treatment
accorded such item in the determination of
the tax liability under this subchapter. To
the increase or decrease so ascertained for
each such tax for each such year there shall
be added interest thereon computed as if
the increase or decrease constituted a defi-
ciency or an overpayment,.as the case may,
be, for such prior taxable year. Such inter-
est shall be computed to the fifteenth day of
the third 3ionth following the close of the
excess profits tax taxable year with respect
to which the determination is made. There
shall be ascertained the difference between
the aggregate of such increases, plus the in-
terest attributable to each, and the aggre-
gate of such decreases, plus the interest at-
tributable to each, and the net increase or
decrease so ascertained shall be the amount
of the adjustment under this section with
respect to the inconsistent treatment of such
Item.

(e) Interest in case of net increase or de-
crease (1) If an adjustment under this sec-
tion-results In a net decrease, or more than
one adjustment results in an aggregate net
decrease, the portion of such net decrease or
aggregate net decrease, as the case may be,
subtracted from the tax which represents
interest shall be included in gross income of
the taxable year in which falls the date pre-
scribed for the payment of the tax under this
subchapter.

(2) If an adjustment under this section
results in a net increase, or more than one
adjustment results in an aggregate net in-
crease, the portion of such net increase or
aggregate net increase, as the case may be.
which represents interest shall be'allowed as a
deduction in conputing net income for the
taxable year in which 'falls the date pre-

scribed for the payment of the tax under
this subchapter.

§ 35.734-1 Purpose and scope of sec-
tion 734-(a) General. Section 734
provides for an adjustment if a determi-
nation of a taxpayer's excess profits tax
liability treats an item or transaction af-
fecting the excess profits credit incon-
sistently with the treatment of such item
or transaction in the determination of
the income tax liability of the taxpayer,
or a predecessor, for a prior taxable year
or years. The adjustment is not au-
thorized unless (1) the treatment of the
item or transaction for prior taxable
years was incorrect under the law ap-
plicable to such years, (2) a correction of
the effect of such erroneous treatment
for one or more of the prior taxable years
is prevented by the operation of a pro-
vision or rule of law, and (3) the incon-
sistent position adopted in the determi-
nation is asserted and maintained by the
party (either the Commissioner or the
taxpayer) who would be adversely af-
fected by the adjustment.

(b) Definitions. When used in
§§ 35.734-1 to 35.734-4 inclusive:

(1) The terms "taxpayer." "income
tax," and "prior taxable year" shall have
the meaning assigned to such terms by
section 734 (a). As to what constitutes
a taxable year, see section 48 (a).
o (2) The term "predecessor of the tax-

payer" shall have the meaning assigned
to such term by section 734 (a) (4). It
is specifically provided that the term
"controlled" as used in such definition
shall have the same meaning as "con-
trol' under the definition- contained: in
section 112 (Ii). Accordingly, a person
is a predecessor of th taxpayer if, on
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April 1, 1941, or at any time thereafter,
such person owned stock xosseJLnu at
least 80 percent of the total combined
voting power of all classes of stock en-
titled to vote and at least 80 percent of
the total number of shares of all other
classes of stock of the taxpayer. For
the purpose of section 734 It Is immaterial
that such control did not exist during the
taxable year In respect of which the In-
correct treatment of the Item or transac-
tion occurred, or during the taxable year
in respect of which the inconsistent po-
sition is adopted in the determination of
the excess profits credit of the taxpayer.

Any person which is a component cor-
poration of the taxpayer under the defi-
nition contained in section 740 Is a prede-
cessor of the taxpayer within the mean-
ing of section 734. Such person may be
a corporation, partnership, or a sole pro-
prietor. Any such component corpora-
tion is a predecessor of the taxpayer ir-
respective of the method- employed in
computing the excess profits credit of
the taxpayer.

Under the terms of the definition, any
person which is a predecessor of a prede-
cessor in an unbroken series ending with
the taxpayer is a predecesor of the tax-
payer within the meaning of section 734.

The limitation of the term "predeces-
sor of the taxpayer" to certain cases,
and the resulting exclusion of other
cases, should not be construed to affect
the established judicial doctrines com-
monly known as estoppel, recoupment,
set-off, etc., which may be applied by the
courts in appropriate cases.

§ 35.734-2 Circumstancc¢3 of adjust-
ment-(a) Determination. A final de-
termination of the excess profits tax lia-
bility is not a prerequisite to an adjust-
ment under section 734. Whenever there
is a determination of the excess profits
tax liability and the conditions pre-
scribed in section 734 (b) are satisfied, the
adjustment-is authorized as an ezen-
tial part of the determination of such
tax liability. For example, the making
of the excess profits tax return required
by section 729 or section 141 is a deter-
mination by the taxpayer; the assertion
of a deficiency or the allowance or dis-
allowance of a claim for refund is a
determination by the Commiioner; and
a decision by The Tax Court of the
United States or a court is a determina-
tion by such Tax Court or court. If any
such determination becomes final, the
adjustment also becomes final. If, fol-
lowing a determliation, there are fur-
ther proceedings in the case and a sub-
sequent determination which does not
adopt the inconsistent tredtment of the
item or transaction, then no adjustment
is authorized as a part of such subse-
quent determination.

(b) Correction under ordinary proce-
dure prevented. An adjustment Is au-

* thorized only if, on the date of the deter-
mination of the excess profits tax
liability, correction of the effect of the
inconsistent treatment for one or more
of the prior taxable years is prevented
(except for the provisions of section 3801,
relating to mitigation of effect of limi-
tations and other provisions In income
tax cases) by the operation, whether

before, on, or after the date of enact-
ment of section 734, of any provision of
law (other than section 3761, relatng
to compromises) or rule of law. Such
provisions or rules of law include, for
example, status of limitations and res
judicata.

The ascertainment of whether correc-
tion of the effect of the inconsistent
treatment is prevented within the mean-
ing of section 734(b) (1) (C) and this sec-
tion must be made with respect to each
Income tax for each prior taxable year
affected by the erroneous treatment of
the Item or transaction. Section 734 is
not applicable in respect of any income
tax for any prior taxable year if, on the
date of the determination of the excess
profits tax liability, correction of the ef-
fect of the erroneous treatment of the
Item is possible under the ordinary pro-
cedure applicable to the assessment and
collection of deficiencels or the refund
or credit of overpayments, as the case
may be, In respect of such tax for such
taxable .year. See the example under
§ 35.734-4.

If correction of the effect of the er-
roneous treatment of the item or trans-
action with respect to an income tax
for a prior taxable year is otherwise pre-
vented, the application of section 734 is
not precluded by the fact- that the tax
for such year may, under appropriate
circumstances, be open to an adjustment
under section 3801.

If any Income tax liability for a prior
taxable year has been compromised un-
der section 3761, no adjustment may be
made under section 734 with respect to
the tax liability compromised.

(a) Operation dependent up=n main-
tenance of inconsistent pasition. An
adjustment, with respect to an item or
transaction, which would result in a net
ncrease in the amount of the income

tnxes previously determined for prior
taxable years is authorized only if (1)
t]" taxpayer with kezpect to which the
determination is made has, in connection
with an item or transaction affecting the
determination of its excess profits credit,
maintained a position which is inconsis-
tent with the erroneous treatment of
such Item or transaction for prior taxable
years, and (2) such Inconsistent position
is adopted In the determination.

An adjustment, with respect to an
Item or transaction, which would result
in a net decrease in the amount of the
income taxes previously determined for
prior taxable years is authorized only if
(1) the Commissioner, In connection with
an Item or transaction affecting the de-
termination of the taxpayer's exces
profits credit, has maintained a position
which is inconsistent with the erroneous
treatment of such item or transaction
for prior taxable years, and (2) such in-
consistent position is adopted in the de-
termination.

Neither the Commissioner nor the tax-
payer is required to adopt an inconsit-
ent position with respect to the treat-
ment of an Item or transaction in the
determination of the excess profits credit
because of the fact that such Item or
transaction was incorrectly treated in the
determination of the income tax liability
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of the taxpayer, or a predecessor, for a
prior taxable year or years, under the law
applicable to such year or years. Such
item or transaction may, in the deter-
mination of the excess profits credit, be
treated in a manner consistent with the
incorrect treatment accorded in the de-
termination of the income tax liability
if neither the Commissioner nor the tax-
payer objects. Either the Commissioner
or the taxpayer, however, may insist upon
the correct treatment of such item or
transaction in -the determination of the
excess profits credit under the law appli-
cable to the excess profits tax taxable
year, but such action constitutes the
maintenance of an inconsistent position
and will result in an adjustment under
section 734, if the party insisting upon
such treatment is the party who would
be adversely affected by such adjustment.

A taxpayer °which has taken an in-
consistent position with respect to an
item or transaction affecting the deter-
mination of its excess profits credit may,
upon notice to the Commissioner in writ-
ing, withdraw from such position.

Inconsistent treatment within the
meaning of section 734 may relate to the
principle or rule of law applied in de-
termining the taxable status of an item or
transaction, or it may relate only to the,
amount of the item or transaction which
is to be taken into account for tax pur-
poses. The inconsistency is to be ascer-
tained by reference to the actual treat-
ment of the item or transaction for prior
taxable years rather than to what the
taxpayer 'or the Commissioner may have
urged.

If a determination of the excess profits
tax liability for one taxable year adopts
with respect to an item or transaction
an inconsistent position which results in
an adjustment under section 734, similar
treatment of the same item or transac-
tion for -sitbsequent excess profits tax
taxable years does not authorize a fur-
ther adjustment under such section.

(d) Law applicable in determination
of error. Whether there was an errone-
ous treatment of the item or transaction
for prior taxable years is to be deter-
mined under the provisions of the in-
ternal revenue laws" applicable with
respect to such years. If the inconsistent -
treatment adopted in the determination
of the excess profits tax liability is based
upon an authoritative judicial interpre-
tation of the applicable revenue law
which differs from the interpretation of
such law accepted in .the determination
of the tax liability for such prior years,
then the treatment accorded the item or
transaction for such prior 'years is
erroneous within the meaning of section
734.

Section 734 does not authorize an ad-
justment if the difference between the
treatment accorded an item or transac-
tion in computing the excess profits
credit and the treatment accordedsuch
item or transaction in computing the
tax liability for prior taxable years is
occasioned solely by reason of an-ad-
justment required by a specific provision
-of the Act, such as the adjustments re-
qufred by section 711 (b) to normal-tax
net income and special-class net income
In computing excess profits net income.

Since the disallowances under section 733
of deductions-on account of expenditures
for advertising or the promotion of good
will are not required by the Act but are
merely permissive at the election of the
taxpayer, and since section 733 specifi-
cally provides that, if an election is made,
the treatment of such expenditures as
deductions for prior taxable years shall
be considered incorrect, an adjustment
under section 734 may be authorized in
the case of such a disallowance.

The rule relative to the burden of proof
to .establish, in any Tax Court or court
proceeding, that an inconsistent position
has been taken, is prescribed in section
734 (b) (3). If the net effect of the ad-
justment-by reason of the alleged incon-
sistency would be an increase in the in-
come taxes previously determined for the
prior taxable year or years, the burden
of proof is upon the Commissioner. If
the net effect of such adjustment would
be a decrease in the income taxes pre-
viously determined for the prior taxable
year or years, the burden of proof is upon
the taxpayer. Inasmuch as the adjust-
ment under section 734 is a factor in the
determination of.the excess profits tax
liability, the provisions relative to the
burden of proof in a Tax Court or court
proceeding do not relieve the taxpayer
from responsibility for a full disclosure
of the facts necessary to the correct dd-
termination of the tax liability.

§ 35.734-3 Meth6d and effect of ad-
justment. The adjustment authorized
by section 734, although measured by ref-
erence to the income taxes previously de-
termined for prior taxable years, does not
operate'as an adjustment to the income
tax liability for. such years, but the
amount of such adjustment is added to or
subtracted from, as the case may be, the
excess profits tax otherwise computed for
the taxable year with respect to which
the inconsistent position is adopted.

No adjustment with respect to an item
or transaction is authorized unless the

inconsistent position adopted In the de-
termination is maintained by the party
Who would be adversely affected by such
adjustment. S e e § 35.734-2 (c). Ac-
cordingly, if a determination for one tax-
able year adopts Inconsistent positions
with respect to several Items or transac-
tions, it is necessary to make- separate.
and distinct computations with respect to
each such item or transaction In order
to ascertain the amottnt of the potential
adjustment with respect to each such
item or transaction and whether an ad-
justment with respect to such item or
transaction is authorized. If several ad-
Justments are authorized with respect to
one excess profits tax taxable year, the
separate adjustments are aggregated and
the aggregate net Increase or net do-
crease is added to, or subtracted from; as
the case may be, the excess profits tax
otherwise computed for such taxable
year. In ascertining the amount of the
adjustment with respect to a particular
item or transaction, no effect shall be
given to the computations made for the
purpose of determining the amount of
the adjustment with respect to any other
item or transaction. If the several au-
thorized adjustments result in an aggre-
gate net increase, the excess profits tax
liability for such taxable year shall not
in an case be less than the amount of
such aggregate net increase.

If the authorized adjustments with re-
spect to one excess profits tax taxable
yea)! result in an aggregate net d~crease
and the amount of stch decrease exceeds
the excess profits tax (computed without
regard to the provisions of section 734)
for such year, the excess may be carried
over and subtracted from the excess

.profits tax In each succeeding taxable
year until such excess Is exhausted, If
excesses result from adjustments with
respect to two or more excess profits tax
taxable years, such excesses shall be car-
xled over in the order of their occurrence,

Example.

1942 1043 1944 1945 1 1040 1017

'Tar (computed without regard to provisions of
section 734) -------------------------- $10, 000 $20,000 '$16, 00 $7, G00 03, COO $1, 000

Aggregate net decrease under section 734 -- (40,000) .......... (20,000) ............................

Excess ----------------------------- .... (30,000) ---------- (5,0o) .......... ....................

(a) The $30,000. excess from 1942 will be
"subtracted from the tax of $20,000 for 1943;
the remaining $10,000 will not be subtracted
from any 1944 tax since such tax has been
absorbed by the $20,clO net decrease for
that year; such remaining $10,000 will, how-
ever, be subtracted from the $7,000 tax for
1945, and the $3,000 tax for 1946.

(b) The full $5,000 excess from 1944 will be
subtracted from the tax of $8,000 for 1947,
since the excess from 1942 has been ex-
hausted in 1946 and the tax for 1946 has been
reduced to zero.

The amount of the credit for foreign
taxes allowable under the provisions of"
section 729 shall be determined before
,giving effect to any adjustment under
this section. I -

§ 35.734-4, Ascertainment of amount
'of adjustment. To ascertain the amount
of the adjustment, it is necessary to de-
termine the am6unt of the increase or

decrease In each Income tax previously
determined for each of the prior taxable
years which would have resulted If the
item or transaction erroneously treated
had received the correct treatment under
the law applicable with respect to such
tax for such year. To each such increase
or decrease there shall be added Interest
thereon computed as if the Increase or
decrease constituted a deficiency or an
overpayment, as the case may be, with
respect to such tax for such year. In all
such cases interest shall be computed to
the 15th day of the third month follow-
ing the close of the excess profits tax
taxable year with respect to which the
determination of the excess profits tax
liability Is made.

If only one Income tax for one prior
taxable year Is involved, the Increase or
decrease in such tax for such year plus
the interest thereon Is the amount of the
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adjustment with respect to the particu-
lar item or transaction.

If two or more income taxes for one

prior taxable year, or two or more prior

taxable years are involved, it is neces-
sary to determine the increase or de-

crease in each income tax previously de-

termined !for each such year, plus the
-interest on each such increase or de-

crease. The difference between the sum

of the increases, including the interest

thereon, and the sum of the decreases,

including the interest thereon, shall be

ascertained and the net increase or net

decrease so determined is the amount of

the adjustment with respect to the par-
ticular item or transaction.

The computation to determine the in-
crease or decrease in each income tax

for each year shall be made as follows:
(a) The amount of the tax previously

determined must first be ascertained.

This may be the amount of tax shown on

the taxpayer's return, but irany changes
in that amount have been made they

must be taken into account, including

any adjustment previously made, under
the provisions of section 820 of the Rev-

enue Act of 1938 or section 3801 of the

Internal Revenue Code. In such cases,

the tax previously determined will be the
tax shown on the retiun; icreased by

the amounts previously assessed (or col-

lected without assessment) as deficien-
cies, and decreased by amounts previ-

ously abated, credited, refunded, or oth-
erwise repaid in respect of such tax. If

no amount was shown as the tax on the

return, or if no return was made, the
tax previously determined will be the

sum of the amounts previously assessed
(or collected without assessment) as de-

ficiencies; decreased by the amounts pre-

viously abated, credited, refunded, or
- otherwise repaid in respect of such tax.

(b) After the tax previously deter-
mined has been ascertained, a recoin-
putation must be made to ascertain the
increase or decrease in tax represented
by the-difference, if any, between the
tax previously determined and the tax
as recomputed upon the basis of the cor-
rect treatment of the item or transac-
tion.

With the exception of the items upon

which the tax previously determined
was based and the item or transaction
with respect to which the erroneous
treatment occurred, no item' shall be

considered in computing the amount of
the increase or decrease in the tax previ-
ously determined. If the treatment of
any item upon which the tax previously
determined was based, or if the applica-
tion of any provisions of the internal
revenue laws with respect to such tax de-
pends upon the amount of income (e. g.,
charitable contributions, foreign tax
credit, earned income credit), readjust-
ment of such items in conformity with
the change in the amount of the income

which results from the correct treatment
* of the item or transaction in respect of

which the inconsistent position was
- adopted is necessary as part of the re-

computation-
Example. In December, 1934, the X Cor-

-2 poration in pursuance of a plan of reorgani-
zation transferred all of its assets except cash
to the Y Corporation in exchange for all of

the stock of the Y Corporation, such stcc%
having a fair market value of 0300.OO0. The
assets transferred. consLting of real estate
and securities, had an adjusted basis In the
hands of the X Corporation of C400,000.
Among such assets was a building, which .a
acquired by the X Corporation In 192, and
which had an adjusted basis In the hands of
the X Corporation of 0100,000 and an esti-
mated-remaining life of 20 years. The build-
Ing had a fair market value of 090,000 at the
time of the transfer. Both corporations
make their returns on the calendar year
basis. The exchange was treated as taxable
and the loss of 0100,000 realized by the X
Corporation was repoalzcd. For each of
the years 1935 to 1941. Inclusive, the Y Cor-
poration was allowed a deduction for de-
preciation In the amount of C4,000 computed
on the cost basis of C80.000. In its exc=:
profits tax return for the calendar year 1942,
the Y Corporation claimed that the asets
acquired from the X Corporation thould have
a basis of M00,000 for invested capital pur-
poses, including a basis of 0100,000 for the
building, and claimed a deduction of C5.00
for depreciation on the building for such
year. This position was based upon the con-
tention that the 1934 xchange was a non-
taxable reorganization, resulting from the
acquisition by Y Corporation In exchange
solely for its voting sttoek of substantially all
of the properties of X Corporation. and that
the basis in the hands of the Y Corporation
of the assets acquired upon the exchange was
the same as the adjusted basis In the hads
of the transferor. Timely cl for refund
based upon the allowanco of additional de-
ductions for depreciation for the taxable
years 1939, 1940, and 1941 were filed. The
statute of limitations prevents any refund of
overpayments or a.se-ment of defnclencies for
the taxable years 1934 to 1938, nclusIve The
Commissioner's determination of the excm
profits tax liability for the calendar year 19-12
adopts the inconsistent position a--srted by
the Y Corporation and, accordingly. If the
computation under cection 734 (d) dlsclc
a net increase In the taxes previously de-
termined for the taxable years for which cor-
rection Is prevented, an adjustment Is
authorized under the provisions of rection
734.

The X Corporation was not subject to the
income tax Imposed by Title IA of the Reve-
nue Act of 1934. Its tax proviously deter-
mined for the taxable year 1931 i, e415,
computed upon an Income of C30.000. The
corporation omitted from Its gross income
an item of rental income amounting to 03,000
and neglected to take a deduction for Inter.
est amount to $1,600. During the taxable
year it realized a gan of 010,Q00 from the
sale of a capital asset. 0

The increase In the tax of the X Corpora-
tion previously determined for 1934, plus the
Interest thereon, Is computed as follor:

Tax previously determined for 1934T.,125

Net Income for 1934 upon which tax
previously determined was bade d.- 30, 000

Plu: Capital loss proviously allowed
(limited to capital gain plus
$2,000) --------- 12. 00

Net income. ..... --- ---------- 42,00

Tax as recomputed............ 6, 775
Tax previously determined ..-------- 4,12

Increase In tax previously determinedL 1,650
- Interest on increase in tax -........ 792

Total Increase for 1932..........- 2,442

In accordance with the provisions of cec-
tion 734 (d), the recomputation does not
take into consideration the item of 03,000,
representing rental income which was omit-
ted from gross income, or the item oS 01,COO,

rcprecsnting interest paid, for whi:h no ds-
ductlon w.a allowed.

The Y Corporation wa3 not subject to the
Income tax imposd by Title IA of the Reve-
nue Acts of 1934. 1936, or 1938. The decre.-e
In the tax of the Y Corporation previously
determined for each of the taxable years 1935,
1936. 1937, and 1938. which reslts solely
from the allowance of an additional deduc-
ton of 01,003 for depreciation in each. of
such years, plus the Interest on each su:h
decr e, is an-umad to be as follora:

Yar Tax Intcreut T oisl

.$137.0 57.75 $15. 23
EZ ... l 210.10 70.1 2 131.20

________I210.C0 M5CO 2i I.co
110.03 45. CD 1-, 03

The amount of the adjustment to be added
to the excess profits tax of the Y Corporation
otherwise determined for the taxable year
1942 is a follUo=:

Increase for 3 02,442.CO

Decrea-s for 1935.... 0195.25
Decrea e for 1936- .... 239.20
Decreaso for 1937..-- 23$. Co
Decrease for 1938.-- 235. 60

1, 016. 05

Net increaza (amount of ad-
juatmeut authorized) ____ 1,425.95

§ 35.734-5 Interest. The portion of
an adjustment under section 734 which
represents interest Is characterized as

interest for certain tax purposes and is
includible in gross Income, or allowable
as a deduction In computing net income,-
as the case may be, for the taxable year

in which falls the date prescribed for
the payment of the excess profits tax for
the taxable year to which the adjust-
ment or, in the case of an adjustment in-
volving a carrY-over, the portion of such
adjustment Is applied, regardless of the
method of accounting employed by the
taxpayer. The date prescribed for pay-
ment of the tax is, in the case of
a domestic corporation, the 15th day of
the third month following the close of
the taxable year and, in the case of a
foreign corporation not having an office
or place of business in the United States,
the 15th day of the sixth month follow-
ing the close of the taxable year.

Under the rule prescribed, If the ad-

Justments in respect of an excess profits
tax taxable year result in a net increase,
or an- aggregate net increase, the por-
tion of such increase which represents
interest shall be allowed as a deduction
in computing net income for the suc-
ceeding taxable year. Thus, under the
facts set forth in the example contained
in § 35.734-4, the portion of the net in-
grease which represents interest is

*543.45 (interest on increases, $792,
minus interest on decreases, $248.55),
and such interest is allowable as a de-

duction In compAtlng net income for the
calendar year 1943.

If the adjustments in respect of an
excess profits tax taxable year result in
a net decrease, or an aggregate net de-
crease, the interest contained in that
portion of such- decrease which is sub-
tracted from the tax for any taxable year
shall be included n the gross income for
the succeeding taxable year. For such

purpoe, no portion of the amount sub-
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tracted in any taxable year shall be
deemed to represent interest until the
portion of the net decrease which repre-
sents tax has been exhausted.

Example. For the calendar year 1942, Cor,
poration X had an excess profits tax liability
of $9,000 (computed without regard to sec-
tion 734) and an authorized adjustment un-
dqr section 734 resulting in a net decrease
of $12,000, of which $8,000 represents tax and
$4,000 represents Interest. In giving effect
to the adjustment, 89,000 will be subtracted
from the tax for 1942 and the balance will
be carried over to succeeding taxable years.
Since $8,000 of the net decrease represents
tax, only $1,000 of the amount subtracted In
1942 represents interest and hence $1,000
will be included as interest in the taxpayer's
gross income for 1943., The entire amount of
the $3,00b to be carried over and subtracted
from the tax for a succeeding taxable year
represents interest, since the portion of the
net decrease which represents tax is ex-
hausted In 1942. ,

SEC. 735. NONTAxABLE INcosM PROs CRRTAiN
mnsa AND TimmER OPmzATiONS. [Added by
sec. 209 (c), Rev. Act 1942.]

(a) Definitions. For the purposes of this
section, section 711 (a) (1) (I), and section711 '(a) (2) (K)-

(1) Producer. The term "producer"
means a corporation which ektracts minerals
from a mineral property, or uts logs from
a timber block, In which an economic interest
is owned by. such corporation.

,(2) Mineral unit. The term "mineral
unit" means a unit- of metal, coal, or non-
metallic substance In the minerals recovered
from the operation of a mineral property.

(3) Timber unit. The term "timber unit"
means a unit of timber recovered from the
operation of a timber block.

(4) Excess output' The term "excess out-
put" means the excess of the Tineral units
or the timber units for the taxable year over
the normal output.

(5) Normal output. The term "normal
output" means the average annual mineral
units, or the average annual timber units, as
the case may be, recovered in the taxable
years beginning after December 31, 1935, and
not beginning after December 31, 1939 (here-
inafter called "base period"), of the person
owning the mineral property or the timber
block (whether or not the taxpayer). The
average annual mineral units or timber units
shall be computed by dividing the aggregate
of such mineral units or timber units for the
base-period by the number of months for
which the mineral property or the timber
block was In operation during the base period
and by multiplying the amount so ascer-
tained by twelve. In any case in which the
taxpayer establishes, under regulations pre-
scribed by the Commissioner with the ap-
proval of the Secretary, that the operation of
any mineral property or any timber block is
normally prevented for a specified period of
each year by physical events outside the con-
trol of the taxpayer, the number of months
during which such mineral property or tim-
bar block Is regularly in operation during, a
taxable year shall be used in computing the
average annual mineral units, or -timber
units, instead of twelve. Any mineral prop-
erty, or any timber blo*c, which was in op-
cration for less than six months during the
base period shall, for the purposes of this
section, be deemed not to have been in oper-
ation durilhg the base period.

(6) Mineral property. The term "miner-
al property" means a mineral deposit, the-
development and plant necessary for the ex-
traction of the deposit, Knd so much of the
surface of the land as-is necessary for pur-
poses of such extraction.

('7) Minerals. The term "minerals" means
ores of the metals, coal, and such non-
metallic substances as abrasives, asbestos,
asphaltum, barytes, borax, building stone,

cement rock, clay, crushed stone, feldspar,
fluorspar, fuller's earth graphite, gravel,
gypsum, limestone, magnesite, marl, mica,,
mineral pigments, peat, potash, precious

- stones, refractories, rock phosphate, salt,
sand, silica, slate, soapstone, soda, sulphur,
and talc.1 (8) Timber ' block. The term "timber
block" means an operati6n unit existing a's of
December 31, 1941, which Includes all the
taxpayer's timber which would logically' go
to a single given point of manufacture, but
shall not include any operation unit ac-
quired after December-31, 1941.

(9) Normal unit profit. The term "normal
unit profit" means the average p rofit for the
base period per mineral unit for such -period,
determined by dividing the net income with
respect to minerals recovered .rom the min-
eral property (computed wth'the allowance
for depletion computed In accordance with
the basis for depletion applicable to the cur-
rent taxable year) during the base period by
the number of mineral units recovered from
the mineral property during the base period.

(10) Estimated recoverable units. The
term "estimated recoverable units" means
the estimated number of units of metal, coal,
or honmetallic substances in the estimated
recoverable minerals from the mineral prop-
erty at the end of the txabMn year plus the
excess output for such year. All estimates
shall be subject to the approval of the Com-
missioner, the determinations of whom, fqx
the purposes of this section, shall be final
and conclusive.

(11) Exempt excess output. The term
"exempt excess output" for any taxable year
means a number of units equal to the fol-
lowing percentages of the excess output for
such year:

100 per centumif the excess output exceeds
60 per centum of the estimated recoverable
units;

95 per centum if 'the excess output exceeds
33% but not 50 per centum of the estimated
recoverable units;

90 per centum if the-excess output exceeds
25 but not 33Y per centum of the estimated
recoverable units;

85 per centum If the excess output exceeds
20 but not 25 per centum of the estimated
recoverable units;

80 per centum if the excess output exceeds
16% but not 20 per centum of the estimated
recoverable units;

60-per centum if the excess output exceeds
14% but not 16% per centum of the esti-
mated recoverable units;

40 per centum if the excess output exceeds
12/ but not 142 per centum of the esti-
mated req9verable units;

30 per centum if the excess output exceeds
10 but mot 12V percentum of the estimated
recoverable- units;

20 per centum If the excess output exceeds
5 but* not 10 per centum of the estimated
recoverable units.

(12) Unit net income. The term "unit
net income" means the amount ascertained
by dividing .the net income (computed with
the allowance for depletton) from the coal
or iron ore or the timber recovered from the
coal mining property, iron mining jproperty,
or timber block, as the case may be, during
the taxable year by the number of units
of coal or iron ore, or timber recovered from
such property in such year.

(b) Nontaxable income from exempt ex-
cess output-( 1) General rule. For any tax-
able year for which the excess output of
mineral property which was in operation
during the base period exceeds 5 per centum
of the estimated xecoverable units from such
property, the nontaxable income from ex-
empt excess output for such year -shall be
an amount equal to the exelnpt excess out-
put for such year multiplied by the normal
unit profit, 'but such amount shall, not ex-
ceed the net Income (computed with the

allowance for depletion) attributable to the
excess output for such year.

(2) Coal and iron mines. For any tax-
able year, the nontaxable Income from ex-
empt excess output of a coal mining or iron
mining property which was In operation dur-
Ing the base period shall be an amount equal
to the excess output of such property for
such year multiplied by ond-half of the unit
net Income from such property for such year,
or an amount determined under paragraph
(1), whichever the taxpayer elects* in ac-
cordance with regulations prescribed by the
commissioner with the approval of the See-
retary.

(3) Tinber properties. For any taxable
year, the nontaxable Ificomo from exempt
excess output of'a timber block which was
Jn operation during the base period shall be
an amount equal to the excess output of
such property for such year multiplied by
one-half of the unit net income from such
property for such year.

(c) Nontaxable bonus income. The term
"nontaxable bonus Income" means the
amount of the Income derived from bonua
payments made by any agency of the United
States Government on account of the produo-
tion in excess of a specified quota of a mineral
product or of timber the exhaustion of which
gives rise to an allowance for depletion under
section 23 (m), but such amount shall not
exceed the net Income (computed with tbe
allowance for depletion) attributable to the
output In excess of such quota.

(d) Rula in casp income from excess outptpn
includes .bonus payment. In any case In
which the income attributable to. the excess
output Includes bonus payments (as provided
in subsection (c)), the taxpayor may eleo,
under regulations prescribed by the CommiS-
sioner with the approval of the Secretary, to
receive either the benefits of subsection (b)
-or subsection (c) with respect to such Income
as is attributable to excess output above the
specified quota.

§ 35.735-1 General rule. Section '35
provides specific rules for the compyuta-
tion of nontaxable income from exempt
excess output and of nontaxable bonus
income which are excluded in the com-
putation of excess profits net Income of a
producer of minerals, or a producer of
logs or lumber from a timber block, as'
defined In such section.

§ 35.735-2 Definitions. For the .pur-
poses of section 735, section 711 (a) (1)'
(I), and section 711 (a) (2) () :

(a) Producer. The term "producer"
means a corporation which extracts min-
erals from a mineral property, or cuts
logs from a timber block, in which an
economic Interest is owned by such cor-
poration. Although section 711 (a) (1)
(I) and section 711 (a) (2) (M) exclude
certain nontaxable income In the compu-
tation of excess profits net income In the
case of a producer of logs or lumber, v
producer of lumber Is not within the pro-
visions of this subsection unless such
corporation is also a producer of the logs
from which such lumber is Sawed. An
economic Interest is possessed, In every
case In which the taxpayer has acquired,
by investment, any Interest In minerals
In place 61 standing timber and secures,
by any form of legal relationship, income
derived from the severance and sale of
the mineral or timber, to which It must
look for a return of Its capital, A tax-
payer which has no capital investment
in the mineral deposit or standing timber
does, not possess -an economic interesk
merely because, through a contractucq
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relation to the owner, it possesses a mere
economic advantage derived from pro-
duction. Thus, an agreement between
the owner of an economic interest and
another entitling the latter to purchase
the-product upon production or to share
in the net income derived from the in-
terest of such owner does not convey an
economic interest: The mere ownership
of the develoibment and plant necessary
to the extraction of the milerals in place
or the felling and logging of the timber
is not an economic interest for the pur-
poses of section 735. Thus, a corporation
which owns the equipment necessary to
-the extraction of minerals or the logging
of timber and which acts as an inde-
pendent contractor or as-an agent in
extracting minerals or timber, receiving
as consideration a portion of the net in-
come from the property, but which does
not own an economic interest in the min-
eral' property or timber block is not a
producer within the provisions of this
paragraph. However, the owner of the
economic interest in the mineral prop-
erty or timber block and from which the
mineral or timber is being extracted by
-the independent contractor or.the agent
is the producer within the provisions of
this paragraph.

-(b) Mineral unit. The term "mineral
unit" means a unit of metal, coal, or non-
metallic- substance in the minerals re-
covered from the operation of a mineral
property. A mineral unit does not mean
the number of units of minerals as de-
fined in paragraph (g) of this section
but refers to the units of metal, coal, or
nonmetallic substances contained in such
-minerals. If a corporation extracts from
the same mineral property two or more
minerals containing different metals,
coal, or nonmetallic substances, or if two
or more metals, coal, or nonmetallic sub-
stances are contained in the same min-
eral extracted by a corporation from a
mineral property, a determination of
mineral units must be made with respect
to each type of metal, coal, or nonmetal-
lic substance contained in such minerals.
A unit is any designation of quantity,
such as ton, pound, quart, ounce, kilo-

* gram, gram, etc., customarily used by the
taxpayer as a standard of measurement.

(c) Timber unit. The term "timber
unit" means a unit of timber recovered
from the operation of a-timber block. It
does not mean the units of lumber,
boards, or other wood products sawed
from the timber, but refers to the actual
logs felled prior to processing at the saw-
mill. The fact that more than one
species.of timber is cut by a taxpayer
from a timber block shall not be taken
into account and a timber unit shall not
be established with respect to each species
of timber. A unit is any designation of
quantity such as board feet measure, log
scare, cords, or other units customarily
used by the taxpayer as a standard of
measurement.

(d) Excess-output. The term' "excess
output" means the excess of the mineral
units or the timber units for the taxable
year over the normal output. If the tax-
payer operated two or more mineral
properties or two or more timber blocks,
the excess output shall be determined
with respect to each such mineral prop-

erty and each such timber block and shall
not be computed upon the basis of the
aggregate of the mineral properties or
timber blocks owned by the taxpayer. If
two or more metals, coal, or nonmetallic
substances are contained in the minerals
extracted from a mineral property, the
determination of the excess output of
mineral products extracted from such
mineral property for an excess profits tax
taxable year shall be made with respect to
each separate type of metal, coal, or non-
metallic substance, i. e., the amount by
which the mineral units of each type for
the taxable year exceeds the normal out-
put of such type. The excess output of a
mineral property from which minerals
ae extracted containing two or more
types of metals, coal, or nonmetallic sub-
stances shall not be made upon an aggre-
gate basis, I. e., the amount by widch the
aggregate of all types of mineral units
for the taxable year exceeds the aggre-
gate of the normal output of all such
types.

The mineral units for an excess profits
tax taxable year shall be the number of
units of metal, coal, or nonmetallic sub-
stances in the minerals recovered from
a- mineral property during the taxable
year, which would be used in computing
the allowance for depletion for the pur-
poses of Chapter 1 If the depletion of the
mineral property werecomputed without
regard to discovery value or percentage
depletion. See § 29.23 (m)-2 of this
chapter.

The timber units for an excess profits
tax taxable year shall be the number of
units of timber felled during the year,
which is used in the computation of the

-depletion allowance for the purposes of
Chapter 1. See § 29.23(m)-21 of this
chapter. Howeer, no timber felled or
logs cut from standing timber acquired
after December 31, 1941. shall be consid-
ered in determining the number of tim-
ber units for the taxable year.

(e) Normal output. The term "nor-
mal output" means the average annual
mineral units, or the average annual tim-
ber units, as the case may be, recovered
in the taxable years beginning after De-
cember 31, 1935, and not beginning after
December 31, 1939 (referred to in §§
35.735-1 through 35.735-5 as the base
period) of the person owning the min-
eral property or the Aimber block,
whether or not such person Is the tax-
payer claiming relief under section 711
(a) (1) (I) or section 711(a) (2) (K), and
section 735. A person includes an indi-
vidual, a trust, estate, partnership, com-
pany, or corporation. See section 3797.
If the mineral property or timber block
was not owned by the taxpayer for the
entire base period, the taxpayer must,
in its first excess profits tax return in
which the benefits of section 711(a) (1)
(I) or section 711 (a) (2) tK), and sec-
tion 735 are claimed, state the name and
address of each person owning the min-
eral property or timber block during the
base period and submit evidence estab-
lishing the mineral units or the timber
units recovered from the mineral prop-
erty or timber block by such other person
during the period of its ownership, and
the number of months in such period.

In any case in which two or more
metals, coal, or nonmetallic substances
are contained in the minerals recovered
from a mineral property, a normal out-
put shall be computed with respect to
each type of metal, coal, or nonmetallic
substance in such minerals.

The average annual mineral units or
timber units shall be computed by divid-
ing the aggregate of the mineral units
of each type of metal, coal, or nonme-
tallic substance or the aggregate of the
timber units for the base period by the
number of months for which the mineral
property or timber block was in opera-
tion during the base period and by mul-
tiplying the amount so ascertained by
twelve. In any-case in which the tax-
payer -stablishes that the operation of
a mineral property or a timber block is
normally prevented for a specified period
each year by physical events outside the
control of the taxpayer, the number of
months during which such mineral prop-
erty or timber block is regularly in op-
eration during a taxable year shall be
used in computing the average annual
mineral units, or timber units, instead of
twelve. If any exces profits tax taxable
year for which excess output is com-
puted for the purposes of section 735
s a taxable year of less than twelve
months, the number of months in such
year, In lieu of twelve and in lieu of the
number of months specified in the pre-
ceding sentence (if less than such num-
ber of months), shall be used in com-
puting the average annual mineral units
or timber units.

The mineral units for a taxable year
in the base period shall be the number
of units of each type of metal, coal, or
nonmetallic substance in the minerals
recovered from a mineral property dur-
ing the taxable year, which would ba
used in computing the depletion allor-
ance for the purposes of Chapter I if

the depletion of the mineral property
were computed without regard to dis-
covery value or percentage depletion.
See § 29.23 (m)-2 of this chapter. The
timber units for a taxable year shall be
the number of units of timber felled dur-
ing the year used in the computation of
the depletion allowance for the purposes
of Chapter 1. See § 29.23 (m)-21 of
this chapter.

Any mineral property, or any timber
block, which was in operation for less
than six months during the base period
shall, for the purposes of section '735, be
deemed not to have been in operation
during the base period. Such months
need not be consecutive months.

(Wi Mineral property. The term
"mineral property" means a mineral de-
posit, the development and plant neces-
sary for the extraction of the deposit,
and so much of the surface of the land
as Is necessary for the purposes of such
extraction. The term "mineral deposit"
refers to the minerals in place. The tax-
payer's interest in each separate mineral
property Is a separate "property." If the
mineral deposit in which a taxpayer
owns an economic interest extends be-
yond the boundaries of a single tract or
parcel of land a separate mineral prop-
erty exists with respect to each tract or
parcel of land into which the mineral
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deposit extends. Where two or more
mineral properties are included in a;
single tract or parcel of land, the tax-
payer's interest in such mineral proper-
ties may be considered to be a single
"property," provided such treatment is
consistently followed.

(g) Minerals. The term "minerals"
means ores of the metals, coal, and such
nonmetallic substances as abrasives,
asbestos, asphaltum, barytes, borax,
building stone, cement rock, clay,
crushed stone, feldspar, fluorspar, fuller's
earth, graphite, gravel, gypsum, lime-
stone, magnesite, marl, mica, mineral
pigments, peat, potash, precious stones,
refractories, rock phosphate, salt, sand,
silica, slate, soapstone, soda, sulphur, and
talc.

(h) Timber block. The term "timber
block" means an operation unit existing
as of December 31, 1941, which includes
all the taxpayer's timber which would
logically go to a single given point of
manufacture, but shall not include any
operation unit acquired after December
31, 1941. In those cases in which the
point of rhanufacture is at a considerable
distanee, or in which the logs or other
products will probably be sold in a log
or other market, the block -may be a
logging unit which includes all of the
taxpayer's timber which would logically
be removed by a single logging develop-
ment.

(i) Normal unit profit. The term
"normal unit profit" means the average
profit for the base period per mineral
unit for . such period, determined by
dividing the net income with respect to
minerals recovered from the mineral
property (computed with the allowance
for depletion determined in accordance
with the basis for depletion, cost basis
depletion, discovery value depletion, or
percentage depletion, applicable to the
current taxable year) during -the base
period by the total number of mineral
units recovered from the mineral prop-
erty during the base period.

If two or more metals,-coal, or non-
metallic substances are contained in the
minerals extracted from a mineral prop-
erty, a normal unit profit shall be estab-
lished for each class of mineral unit.
The normal unit profit for each class of
mineral unit shall be determined by
dividing the net income -with respect to
such type of metal, coal, or nonmetallic
substance in the minerals recovered
from the mineral property during the
base period by the total number of min-
eral units of such class for the base
period. ,

(1) Net income. Net incomo with
respect to minerals recovered from the
mineral property (computed with the al-
lowance for depletion) means the "gross
Income from the, property" as defined
in subparagraph (2) of this paragraph
less the allowable deductions attribu-
table to the mineral property with re-
spect to which exempt excess output is
computed and the allowable deductions
attributable to the processes listed in
subparagraph 2) in so far as they re-
late to the product of such property, in-
cluding overhead and operating ex-
penses, development costs properly
charged to expense, depreciation, taxes,

losses sustained, and including the al-
lowance for depletion. The allowance
for depletion shall be computed in ac-
cordance vith the provisions of section
23(m) and mection 114(b) and the regu-

- lations thereunder. The allowance for
depletion for each year during the base
period shall, for the purposes of section
735, be computed upon'the same basis
used in computing the allowance for
depletion during the excess profits tax
taxable year beginning after December
Z1, 1941, for which the benefits of sec-
tion 735 are claimed. Thus, if during
the base period the taxpayer computed
the allowance for depletion with respect
to a mineral property upon the- cost-
basis, .and if during each excess profits
tax taxable year, for which the benefits
,of section 735 are claimed, the taxpayer
computes the allowance for depletion
based upon a percentage of income, the
allowance for depletion for each year in
the base period shall be recomputed as
a percentage of income under the law
applicable to each such year. In cases
where the taxpayer engages in activities

-in addition to mineral extraction and to
the processes listed in subparagraph (2),
deductions for depreciation, taxes, gen-
eral expenses, and overhead, which can-
not be directly attributed to any specific
activity, shall be fairly apportioned be-
tween (ithe -mineral extraction and
the processes listed in subparagraph (2)
and (ii)-the additional activities, taking
into account the ratio which the oper-
ating expenses directly attributable to
the mineral extraction and the processes
listed in subparagraph (2) bear to the
operating expenses directly attributable -
to the additional activities. If more
than one mineral property is involved,
the deductions apportioned to the min-
eral extraction and the processes listed
in subparagraph 2) shall, in turn, be
fairly apportioned to the several proper-
ties, taking into account their relative
production. N

If two or more metals,- coal, or non-
metallic substances are contained in the
minerals extracted from a mineral prop-
erty, a net income with respect to each
type of metals, coal, or nonmetallic sub-
stance shall be established. Such net in-
come shall be the gross-income with re-
spect to such type minus the allowable
deductions for such year attributable to
such'type. The allowable deductions for
any taxable year attributable to each
type of metal, :coal, or nonmetallic sub-
:stance shall be computed as follows:
There shall be determined an amount
which bears the same ratio to the total
allowable deductions (not including the
91owance f or depletion) attributable to
the mineral property from which the
minerals containing such type of metal,
coal, or nonmetallic substance has been
recovered, as the gross income from suph
type of metal, coal, or'nonmetallic sub-
stance bears to the total gross income
from such property. -To this amount
sbal be added the allowance for deple-
tion computed -ith respect to such type
-of metal, coal, or nonmetallic substance.

<2) -Gross income from the property.
For the purposes if section 735 the term
"gross income from the property" for
any year in the base period means the

amount for which the taxpayer sold the
crude mineral product (the product in
the form in which it emerges from the
mine) of the mineral property in the Im-
mediate <viclnity of the mine, but, If the
product was transported or processed
.(other than by processes excepted be-
low) before sale, It means the represent-
ative market or field price (as of the date
-of sale) of crude mineral product of like
kind and grade before such transporta-
tion or processing. If there was no such
representative market or field price (as
of the date of sale), then there shall be
used In lieu thereof the representative
market or field price of the first market-
able product resulting from any process
or processes (or, if the product in its
crude state was merely transported, the
price for which sold) minus the costs and
proportionate profits attributable to the
transportation and the processes not
listed below. The processes excepted are
as follows:

(i) In the case of coal-cleaning,
breaking, sizing, and loading at the mine
for shipment;

(ii) In the case of sulphur-pumplng
to vats, cooling, breaking, and loading at
the mine for shipment;

(iiI) In the case of Iron ore, ball and
sagger clay or rock asphalt, and ores
which are customarily sold in the form of
the crude mineral product-sorting or
concentrating to bring to shipping grade,
and loading at the mine for khipment;
and

(iv) In the case of lead, zinc, copper,
gold, -silver, or fluorspar ores and ores
which are, not customarily sold In the
form of the crude mineral product-
crushing, concentrating (by gravity or
flotation), and other processes to the ex-
tent to- which they do not benefielate the
product In greater degree (In relation to
the crude mineral product on the one
hand and the refined product on' the
other) than crushing and concentrating
(by gravity or flotation).

In case any of the excepted proc-
esses were not applied in the immediate
vicinity of the mining district In which
the mine is located, costs incurred for
transportation to the processing location
and, if transported by taxpayer, the pro-
portionate profits attributable to trans-
portation should be subtracted from the
sale price of the product to determine
"'gross Income from the property"

There shall be excluded In determin-
ing the "gross Income from the prop-
erty," for each year In the base peilod,
an amount equal to any rents or royal-
ties which were paid or Incurred by the
taxpayer In respect of the property and
were not otherwise excluded from the
"gross income from the property" If
royalties in the form of bonus payments
were paid in respect of the property in
a taxable year in the base period or any
prior years, or if advanced royalties were
paid ip respect of the property In any
taxable year ending prior to December
.31, 1939, the amount excluded from
" ross income from the property" for a
taxable year In the base period on ac-
count of such payments shall be an
amount equal to that part of such paY-
ments which is allocable to the product
sold during the taxable year.
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" If the taxpayer paid rents, royalties, or
bonuses with respect to the mineral
property during the base period, and in
an excess profits tax taxable year for
which the benefits of section '35 are
claimed owns an economic interest in
such property which does not require
the payments of rents, royalties, or
bonus payments, the amount of such
rents, royalties, and bonuses paid dur-
ing the base period shall, for the pur-
poses of section 735, not be deducted in
the computation of the gross income
from the property. If the taxpayer
paid rents, royalties, or bonuses with're_
spect to the mineral property during the
base period and in an excess profits tax
taxable year for which the benefits of
section 735 are claimed pays rents, royal-
ties, or bonuses in amounts different
from those paid during the base period
because of a change in its economic in-
terest, the gross income from the prop-
erty during the base period shall be re-
computed as if the new contractual
terms pursuant to which the new rents,
royalties, or bonuses are paid had been
in effect during the base period. If the
economic interest of the taxpayer during
the base period was such that it did not
pay rents, royalties, or bonuses, but such
interest has changed so that during the
excess profits tax taxable year for which
the benefits of section 735 are claimed
the taxpayer pays rents, royalties, or
bonuses, the gross income from the prop-
ertfyuring the base period shall -be re-
computed as if the contractual agree-
ment pursuant to which rents, royalties,
or bonuses are paid during the excess
profits tax taxable year were in full force
and effect during the base period. If the
economic interest of a person other than
the taxpayer in the mineral property
during any year in the base period was
different from the economic interest of
the taxpayer in the excess profits tax
taxable year for which the benefits of.
section 735 are claimed, the gross income
of such person from the property during
such base period year shall be recom-
puted as if its econ6mic interest in the
-mineral property were the same as the
economic interest of the taxpayer in the
excess profits tax taxable year for which
the benefits of section 735 are claimed.
- If two or more metals, coal, or non-
metallic substances are contained in the
minerals extracted from a mineral prop-
erty, the gross income from such prop-
erty shall be allocated to each type of
metal, coal, or nonmetallic substance for
which a separate mineral unit is estab-
lished. If the gross income from the
property is determined by excluding the
costs and proportionate profits attribut-
able to transportation and to the proc-
esses not listed above, or if such gross
income is an amount different from the
gross pfoceeds received from the sale
of the minerals, the gross income attrib-
utable to each type of metal, coal, or
.nonmetallic substance shall be an
amount which bears the same ratio to
the gross income from the property
which the gross proceeds received from
the sale of such type of metal, coal, or.
n onmetallic substance in the minerals
bears to the total gross proceeds received
from the sales of all such types.

(j) Estimated recorerable units. The
term "estimated recoverable units"
means the estimated number of units of
metal, coal, or nonmetallic substances
in the estimated recoverable minerals
from the mineral property at the end of
the excess profits tax taxable year for
which the benefits of section 735 are
claimed plus the excess output for such
year. If the number of recoverable units
of metal, coal, and nonmetallic sub-
stances in the minerals in the property
have been previously estimated for the
prior year or years, and If there has been
no known change in the facts upon which
the prior estimate was based, the num-
ber of recoverable units of metal, coal,
and nonmetallic substances in the min-
erals in the property as of the taxable
year will be the number remaining from
the prior estimate. Thus, the recover-
able. units estimated to remain at the
end of a taxable year shall be computed,
generally, as the estimated recoverable
units as of the beginning of the taxable
year minus the output for the year. In
any case in which It is ascertained either
by the taxpayer or thd Commissioner as
the result of operations or development
work prior to the close of the taxable
year that the remaining recoverable
mineral units are materially greater or
less than the number remaining from the
prior estimate, the estimate of the re-
maining recoverable units shall be re-
vised and the revised estimate will be
used for the purposes of computing
exempt excess output under the provi-
sions of section 735 (a) (11) and § 35.735-
2 (W) unless a change in the facts re-

- quires another revision. Regardless of
the method of determining the esti-
mated number of units of metal, coal, or
nonmetallic substances in the estimated
recoverable minerals from the mineral
property at the end of the excess profits
tax taxable year, the estimated recov-
erable units for the purposes of section
735 shall be the number of such units
plus the excess output for such year.
The estimated number of units of metal,
coal, or nonmetallic substance in the esti-
mated recoverable mineral means the
metal, coal, or nonmetallic substance
content of the minerals and not the esti-
mated recoverable units of the minerals
which are the ores of the metals, coal, or
nonmetallic substances. The estimated
recoverable units from any mineral prop-
erty shall be determined with respect to
each type of metal, coal, or nonmetallic
substance in the estimated recoverable
minerals and shall not be determined as
the aggregate of all classes of mineral
units attributable to all such types of
metal, coal, or nonmetallic substances.
As to the determination of the esti-
mated recoverable units ofinineral prod-
ucts, see § 29.23 (m)-9 of this chapter.

All estimates of recoverable units of
metal, coal, and nonmetallic substances
in the estimated recoverable minerals
from the mineral property shall be sub-
ject to the approval of the Commiloner,
and the determination of the Commis-
sioner for the purposes of section 735
shall be final and conclusive.

ic) Exempt excess output. The term
"exempt excess output" for any taxable
year means a number of units equal to

the following percentages of the excess
output for such year:

100 percent if the exce-z- output exceeds 5b
percent of the estimated recoverable units:

95 percent if the excezs output exceeds- 331;
but not 60 per Cent of the estimated recover-
able unito;

90 percent if the excess output exceeds 25
but not 331 percent of the estimated re-
coverable units;

85 per cept if the excess output exceeds- 23
but not 25 percent of the estimated recover-
able unlt;

ED percent if the excess output exceeds 16
but not 20 percent of the estimated recover-
able units;

C percent If the excezs output exceeds 143
but not 161' percent of the estimated re-
coverable unit,;

40 percent if the exces output exceeds 121
but not 14*r percent of the estimated re-
coverable units:

20 percent if the exces output exceeds 10
but not 121 percent of the estimated recover-
able units;

20 percent if the excezs output exceeds 5
but not 10 percent of the estimated recover-
able units.

Since the excess output and the esti-
mated recoverable units, in the case of a
mineral property from which are ex-
tracted minerals containing two or more
types of metal, coal, or nonmetallic sub-
stances, shall be determined with respect
to the mineral units comprising the ex-

-cess output and the mineral units con-
tained in the estimated recoverable units
for each separate type of metal, coal, or -
nonmetallic substance, the percentage
which the excess output is of the esti-
mated recoverable units shall be based
upon the excess output and the esf-
mated recoverable units of each separate
type and shall not be computed with re-
spect to the aggregate of all classes of
mineral units. 'The percentage so de-
termined with respect to each separate
type of metal, coal, or nonmetallic sub-
stance shall then be multiplied by the e-
cess output of such type of metal, coal,
or nonmetallic substance in the minerals
recovered from the mineral property, and
the product of the two shall be consid-
ered the exempt excess output of that
type of metal, coal, or nonmetallic
substance.

(I) Unit net income. The term "unit
net income" means the amount of net
Income per mineral unit of coal or iron or
per timber unit for any excess profits tax
taxable year for which the benefits of
section 735 -are claimed. It Is aseer-
tained by dividing the net income (com-
puted with the allowance for depletion
used In computing net income for the
purposes of Chapter 1 for such year)
from the coal or iron ore, or the timber,
recovered during the taxable year from
the coal mining property, the iron mining
property, or the timber block, as the case
may be, by the number of mineral units
contained in the coal or iron ore recov-
ered from such coal or iron mining
property or by the number of timber
units recovered from such timber blck,
in such year.

For the purposes of section 735(a) (12)
and section 735(b) (2), the term "coal
mining property" means the aggregate
of all tracts or parcels of land containing
coal deposits in which economic interests
were owned, and from which coal was
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extracted, by the taxpayer at any time
after the beginning of the base period
(excluding, however, any tract or parcel
of land in which an economic interest
was acquired, and from which coal was
extracted, by any other person subse-
quent to the last date of ownership and
operation by the taxpayer) to the extent
that the coal extracted therefrom by the
taxpayer was processed at a single prepa-
ration plant, regardless of whether the
economic interest in one such tract -or
barcel of land differed from that in an-
other.

For the purpose of section 735(a) (12)
and section 735(b) (2), the term "iron
mining property" means the aggregate
of all tracts or parcels of land containing
iron ore deposits in which economic in-
terests were owned, and from which iron
ore was extracted, by the taxpayer at any
time after the beginning of the base
period (excluding, however, any tract or
parcel of land in which an economic in-
terest was acquired, and from which iron"
ore was extracted, by any other person
subsequent to the last date of ownership
and operation by the taxpayer) to the
extent that such tracts or parcels of land
were operated by the taxpayer as an
operation unit, regardless of whether the
economic interest in one tract or parcel of
land differed from that in another.

The net income (computed with the
allowance for depletion) from the coal
or the Iron ore recovered from the coal
mining property or the iron mining
property during an excess profits tax
taxable year for which the benefits of
section 735 (b) (2) are claimed shall be
the net income from the- coal mining
property or iron mining property from
which such coal or iron ore is recovered,
computed in a mann pr-similar to that
described in § 35.735-2 i) with respect
to a mineral property as if such coal
mining property or iron mining proper-
ty were a mineral property, except that
the amount of depletion allowed in the
computation of such net income shall be
computed according to sections 23 (in)
and 114, and the regulations thereunder.

The determination of net income from
a timber block for an excess profits tax
taxable year must b.e made with respect
to each timber block separately and can-
not be made with respect to the aggre-
gate of the timber blocks owned by the
taxpayer. Net income from a timber
block includes only income which is at-
tributable to that portion of the opera-
tion unit which was in existence on De-
cember 31, 1941; net income attributable
to any standing timber acquired after
December 31, 1941, and which after such
date has become a part of the timber
block existing on December 31, 1941,
must be excluded. Net income from
timber recovered from a timber block,
(computed with the allowance for de-
pletion) means the net income attribut-
able to timber and logging operations,
not including transportation of the logs
to the log or other market. That por-
tion of the taxpayer's net income at-
tributable to transportation or to manu-
facturing or remanufacturing, if the
taxpayer .vhich is a producer of logs
from a timber block carries its operations
beyond the logging stage, must be eim-

inated. If the taxpayer Is engaged in
activities in addition to timber and log-
ging operations, the net income attribut-
able to timber recovered from a timber
block shall be computed as follows:

(1) Net income. Net income from
timber recovered from a timber block
(computed with the allowance for deple-
tion) means the gross income from the
timber block as defined in (2) of this
paragraph, less the allowable deduc-
tions attributable to the timber block
with respect to which exempt excess
output is computed and the allowable
deductions attributable to timbering and
logging operations, but not including
transportation of the logs to the log or
other market, insofar as they relate to
logs cut by the taxpayer from the timber
block, including overhead and operating
expenses, development costs properly
charged to expense, depreciation, taxes,
lotses sustained, and including the al-
lowance for depletion. The allowance
for depletion shall be that used in com-

-puting net income for the purposes of
Chapter 1 for the taxable year. In cases
where the taxpayer engages in-activities
in addition to timbering and logging op-
erations, including in such additional
activities transportation of the logs to
the log or other market, deductions for
dd1preciation, taxes, general expenses,
and overhead which cannot be directly
attributed to any specific activity shall
be fairly apportioned between (i) the
timber and logging operations, and (ii)
the additional activities, taking into ac-
count the ratio which the operating ex-
penses directly attributable to the tim-
ber and logging operations bear to the -,
operating expenses directly attributable
to the additional activities. If more
than one timber block is involved, the
deductions apportioned to 'the timber
and logging operations shall, in turn, be
fairly apportioned to the several timber
blocks, taking into account their relative,,
production.

(2) Gross income from thd-timber
block. Gr6ss income from the timber
block means the amount for which the
taxliayer sold the timber or the logs in
the immediate vicinity of the timber
block, but if the logs were transported
or processed or manufactured or reman-
ufactured before sale, it means the rep-
resentative market or field price (as of
the date of sale) of logs of like kind and
grade before such transportation, proc-
essing, nanufacture, or remanufacture,
If there was no such representative mar-
ket or field price (as of the date of sale),
then there-shall be used in lieu thereof
the representative market or field price
of the first marketable product resulting
from any processing, manufacture, or
remanufacture (or, if the logs were
merely transported, the price for which
sold) minus the costs and proportionate
profits attributable to the transportation
and the processes, manufacture, and re-
manufacture.

In all cases there shall be excluded in
determining the gross -income from the
timber block an amount equal to any
rents or royalties which were paid or In-
curred by the taxpayer in respect of the
timber block and arenot otherwise ex-
cluded from the gross income from the

timber block. If royalties In the form of
bonus payments have been paid In re-
spect of the timber block In the taxable
year or any prior years or if advanced
royalties have been paid In respect of
the property in any taxable year ending
prior to December 31, 1939, the amount
excluded from gross Income from the
timer block for the current taxable year
on account of such payments shall be
an amount equal to that part of such
payments which is allocable to the'prod-
uct sold during the taxable year. If
advanced royalties have been paid In re-
spect of the timber block In any taxable
year ending on 'or after December 31,
1939, the amount excluded from gross in-
come from the timber block for the cur-
rent taxable yearon account of such pay-
ments shall be an amount equal to the
deduction for such taxable year taken
on account of such paymentg pursuant
to the rules provided In § 29.23(m)-
10(e) of this chapter with respect to ad-
vanced royalties paid In the case of min-
eral properties.

§ 35.735-3 Nontaxable income from
exempt excess output. Nontaxable In-
come from exempt excess output Is ex-
cluded in the computation of excess
profits net Income under section 711 (a)
(1) (I) if the taxpayer uses the excess
profits credit based on Income or under
section 711 (a) (2) (K) If the taxpayer
uses the excess profits credit based on
Invested capital, and Is determined as
follows:

(a) General rule. If the excess output
of a mineral property which was In op-
eration during the base period exceeds 5
percent of the estimated recoverable units
from such mineral property, computed
as provided In § 35.735-2 (J) the nontax-
able Income from exempt excess output
shall be an amount equal to the exempt
excess output for such year (computed
under § 35.735-2 (k)) multiplied by the
normal unit profit (computed under
§ 35.735-2 (i)). In no event shall the
amount of nontaxable Income from ex-
empt excess output exceed the net In-
come (computed with the allowance for
depletion) attributable to the excess out-
put for such year. The net Income at-
tributable to excess output shall be that
percentage of 'the net Income from the
mineral property which the excess out-
put for the taxable year Is of the total

-output for the taxable year. The net
income from the mineral property shall
be computed In accordance with the rules
provided In § 35.735-2 (1) for the compu-
tation of net income from the mineral
property for a taxable year In the base
period.

If mineral units are determined for two
or more types of'metals, coal, or non-
metallic substances, the nontaxable In-
come shall be determined with respect
to the exempt excess output of'each type
of metal, coal, or nonmetallic substance.
In no event shall nontaxable Income
from exempt excess output be deter-
mined with respect to any such type
unless the mineral property was in op-
eration during the base period and unless
the excess output of such type exceeds
5 percent of the estimated recoverable
units of such type of metal, coal, or non-
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metallic substance in the miner
erty.

1f the minerals recovered fron
eral property contain two or m
of metals, coal, or nonmetal
stances, nontaxable income fr
empt excess output of such]
for a taxable year shall be th
gate of the nontaxable incom
exempt excess output of each
metal, coal, or nonmetallic su
The nontaxable income from ex
cess output of each type of me
or nonmetallic. substance shal
amount equal to the exemp
output of such type of metal,
nonmetallic substance (see §
(k)) multiplied by the normal u
for such type (see § 35.735-? (1
nontaxable income from exem!
output attributable to each type
coal, or nonmetallic substance
exceed the net income (compu
the allowance for depletion) at
to the excess output of such typ
taxable year. The net incom
utable to the excess output of
of mineral unit shall be deter
follows: The net income attrib
the mineral property for the tar
shall be fairly allocated to eac
'Yetal, coal, or nonmetallic
contained in the minerals
from the mineral property in
in accordance with the prin
forth in § 35.735-2 (D. The a
allocated shall be divided by
number of mineral units of suc
metal, coal, or nonmetallic subs
the taxable year, and the amou
termined shall be multiplied b
cess output of the mineral unit

,type, determined in accorda
§ 35.735-2 (d), for the year.

The provisions-of this parag
be illustrated by the following

Example (1). -Assume that th
which is on the calendar year ba
mineral property from which ise
mineral containing one nonmet
stance., The total output of suc
during the four calendar years -i
period, the first of which began ii
416,000_tons and the aggregate of
comes for, such years (including
ance for depletion computed upo
1jasis as for the year 1942) was
The normal, output is 104,000 to
normal unit profit is $3 per ton. _
minerals containing 200,000 tonsc
metallic substance were extracte
property at a unit profit of $3.
The net income for such year w
As of December 31, 1942, it is esti
1,000,000 tons of the nonmetalli
remained in the mineral prop
amount of nontaxable income fr
excess output to be excluded in-
tation of excess profits net incom
is $57,600, computed as follows:

1. Normal output (tons) -----
2. Output for 1942 (tons) ----
3. Excess output for 1942

(tons) ---------...... ..
4. Estimated recoverable units

for 1942 (1,000,000 tons
plugs item 3) -- .

5. Percentage which item 3 is
of iten 4 (percent) ------

6. Percentage of item 3 to be
used in computing ex-
empt excess output (per-
cent) -------- ---
'No. 23- 10

al prop-,

n a min-
)re types

c sub-
om ex-
property
e aggre-
aes from

7. Exempt excess output for
1942 (tons) (item 3 times
item 6) ----------------- 19,200

8. Normal unit proflt (per
ton) ---- ------------ MOD

9. Nontaxable i n c o m e from
exempt excess output
(item 8 times item 7, but
not in excezs of item
12) ----------..-------- - 57,C00.00

type of
ibstance. 10. Net income for 192 ------- *700, 000.00

11. Unit net income for 192
empt ex- (per ton) (item 10 divided
tal, coal, by item 2) -------------- C3. &0
.i be an 12. Net income attributable to

t; excess excess output for 1942
qoal, or (item 3 times item 11).._ 336, 000.00

* 35.735-2 Example (2). Corporation A, which Is on
nit profit the- calendar year basis. owns a mineral
i)). The property from which it extracts minerals con-
pt excess taining gold and llver. For each of the

of metal, four taxable years in the base pcrlcd it

shall iot recovered 250,000 tons of a $7.75 ore, L e.
minerals amaying 10 ounces of silver and 0.05

ited with ounce of gold per ton, the price of alver be-

ributable ing $0.60 per ounce and of gold telng C35
e for the . per ounce during such perlcd. The output of
.e attrib- silver for each base period year was 2,500.003
each type ounces, and of gold was 12,600 ounces. The

mined as gross income for each base period year was

utable to $1,937,500, constituting 01,500,000 attrlbut-
able to silver and W437,500 attributable to

able year gold. Allowable deductlons, including the
h type of smelter charges for each year but excluding
substance the allowance for depletion, amounted to

recovered $1,o00,o0o. of the amount of such deduc-
such year tions, $774,193.55 reprcsented the amount
ciples set allocable to silver production
mount so (L.500,000 times 1.000c0oo
the total 1,37.500
.h type of and $225,806A5 reprezented the amount

tance for allocable to gold production

mt so de- (,437,500 times $1.000,000
y the ex- The60
t s The net income from the mineral property

of such (computed without the anllowanc for deple-
nce with tlon) was $725,806.45 attributable to silver

and $211,693.55 attributable to gold. The al-

rapta may lowance for percentage depletion computed

examples; with respect to dlver mining was C3,.09 (15
percent of $1,500,000 but not in excez3 of V0

e taxpayer, percent of $725,806.45); the allowvance for
I1s, owns a such depletion computed with recpcct to gold

extracted a mining was $65,625- (15 percent of M437,00 but
taUlc sub- not in excess of 50 percent of $211,93.). In
h property 1942, 320,000 tons of ore wero extractcd from
L the base the mineral property. The charactcr of the
n 1936, was ore encountered had changed so that n 102
the net in- it was $11.375 ore, 1. e., minerals which a=aycd
the allow- 15 ounces of silver and 0.025 ounce of gold to

n the same the ton, the price of sllver bein C0.70 per
$1,248,000. ounce and the price of gold $35 per ounce.

ns and the The total output of silver for 1922 was 'I,-
During 1942 800,000 ounces; the total output of gold wras
of the non- 8,000 ounces. The Sro-s income for 10-42 was
d from the $3,640,000, consisting of $3,360,003 attrlbut-
50 per ton. able to silver and $2E0,000 attributable to
as $700,000. gold. Allowable deductions, including the
mated that smelter charges for the year but excluding the
a substance allowance for depletion, amounted to 1,280.,-
?erty. The 000. Of the amount of such dcductions, 01.-
ore exempt 181,538.46 represented the amount allccable
the compu- to silver production
me for 1942 (1,360,000 times 012O.000)

104,000 and $98,461.54 represented the amount al-
200,000 locable to gold production

280.000 times 61=20,00)"
96,000 3,6 40000

The net income from the mnferal property
(computed-without the allowrance for de-

1,09.6,000 pletion) was $2,178.40154 attributable to
silver and .0181,538A6 attributable to gold.

8.8 The allowance for percenta-ge depletion com-
puted with respect to silver mining was 304,-
000 (15 percent of $3,60,000 but not n excecs
of 50 percent of $2,178,401.54); the allowance

20 for such depletion computed with rcspcet to

0

gold mintg , 2,0 (15 parcent of C250,-
060 but not in excess of 50 parcant of $181,-
538.40). It I- cztImatcd that as of December
31, 1942. there were 190.000 units oZ silver
and 32.00 units of gold remaning In the
mineral property. There is no nontaxable in-
come from exempt exc

- output of Gold. since
the normal output exccds the 1942 output of
that metal. The nontaxable income from
exempt exsce output of silver is $13,220.69.

Silvcr

1. N crz lcut lut (c - :
c.silvcr (I2.)C~o df.

v :d .... .- .. ZeC..(701'.< (T,.:o divld_'A
by 4).------

2. Oaiu ftr 122 e 4,K1COCO
3. L'ue Catput (1tCm Il er

l% mines 11cm 2). 2 ------ .C CC CO
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TEimt exce ealpt 3r-cer.............

tearci (i!CM 3 tliars
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50.432] 17.12

If income attributable to a stratezoi
mineral as defned in section 731 is ex-
empt from the excess profits tax pursant
to the provisions of such section, non-
taxable Income from exempt excess out-
put of such strateg-ic mineral shall not
be computed for the purposes of section

"#-? - roller,-J:__V
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735 (b) (1) or of section 711 (a) (1) () such filing. Such electionmust be made 6. Nontaxable income from e.-
or section 711 (a) (2) (K). 'The portion for each excess profits t~x taxable year empt excess output corn-
of gross income and allowable deductions for which the benefits of section 735 (b) 'puted pursuant to section
attributable to such 'strategic mineral (2) are claimed. An election made with 735(b) (2) and without re-gard to section 735 (b) (1)shall be excluded from the net income respect to a -taxable year to compute ' (item 3 times one-half of
from the mineral property in determin- nontaxable income from exempt excess Item 5) ------------------ 011, 500. O
Ing the net income attributable to other output pursuant to the provisions of sec-
metals or nonmetallic substances in the tion 735.(b) (2) and § 35.735-3 (b) (1) (c) Timber properties. The nontax-
minerals recovered from' such mineral or § 30.735-3 (b) -(1) of this chapter does ' able income from exempt excess output
property for the-base period and for the not preclude the taxpayer from electing of a timber block which was in operation
excess profits tax taxable year for which for a subsequent year to compute non- during the base period shall be an amount
the benefits of section 735 are claimed, taxable income pursuant to the provi- equal to the excess output of such timber

(b) Coal and iron mines. With re- sions of section 735 (b) (1) and § 35.735-3 block for such year, determined under
spect to any excess profits tax taxable (a) provided the taxpayer satisfies the § 35.735-2 (d), multiplied- by one-half of
year beginning after December 31, 1941, requirements there provided, and vice the unit net income from such timber
the nontaxable income from exempt ex- versa. For any excess profits tax tax- block for such year, determined under
cess output of a coal mining or an iron able year for which an election is made § 35.735-2 (1).
mining property which was in operation under section 735 (b) (2) and this para- The provisions of this paragraph may
duripg the base period shall be whichever graph, such election shall be made by be illustrated by the following example:
of the following amounts the taxpayer the taxpayer by attaching to its excess -Example. Assume that the normal unit
elects: . .' profits tax return a statement showing output of a timber block operated by Cor-

(1) An amount equal to the excess the method of computation and the porationDT during the base period was 20,-
output of such coal mining or iron min- amount of nontaxable income from ex- oaooo board feet log scale. The output of
ing property, determined under this sub- empt excess output elected under the timber units for the taxable year 1942 was
section, for such year multiplied by one- provisions of section 735 (b) (2) and this - 32,000,000 board feet log calo and the net

lucome attributable to the timber blo:, andhalf of the unit net incone determined paragraph. An election made by the to timber and logging operations, not In-under § 35.735-2 (1) from suc# property taxpayer pursuant to the provisions of eluding transportation, was $320,000. The
for such year, or § 30.735-3- (b) of this chapter shall be nontaxable income from exempt excess out-

(2) An amount determined unddr deemed to be made pursuant to the pro- put of the timber block for 1942 Is 000,000,
§ 35.735-3 (a). " visions of this paragraph. If the tax- computed as follows:
In order to elect the amount provided in payer has failed so to elect or desires to 1. Normal output (M board feet log
(1) of this paragraph, the excess output change its election, such election or scale) -------------------- 0, 000
of the coal mining property or iron min- change in election may, subject to'the 2. Timber units for 1912 (M board
Ing property (as defined in § 35.7354 - approval of the Commissioner be made feet log scale) ---- --------- 2, 3000
(1)) which was In operation during the by the taxpayer filing with the Commis- 3. Excess output (M board feet logbase periotl need not exceed 5 percent of sioner of Internal Revenue, Washington, scale) ------- ------------ 12,000baseperod ned ot xcee 5 ercet o 4.Net Income from timaber block forthe estimated recoverable units in such D. C., within the period of limitations for 1942 ------ -------- -. .o 0320,000
property. As to the election with respect the filing of claims for credit 6r refund 5. Unit net income per M board feet
to the amount provided in (2) of this with respect to the year or years involved, log scale for 1042 (item 4 dIvld-
paragraph, see section 735 (b) (1) and a notice of its election or change in elec- ed by item 2) --------------- 10
§ 35.735-3 (a). tion accompanied by a recomputation of 6. Nontaxable income from exempt

For the purposes of the computation its income and'excess profits taxes for excess output computed pursu-
of the amount' described in (1) of this such years. If the recomputation results ant to section 735 (b) (3)
paragraph for an excess profits tax tax- in an overpayment for any of such years, (item 3 multiplied by one-halfI of Item 6) ---------------- 06 0, 000
able year: the taxpayer should file a claim for re- o e... 0

A coal mining property or an iron min-. fund on Form 843 in accordance with § 35.735-4 Nontaxable bonus incomc.
Ing property (as defined in § 35.735-2 (1)) -the provisions of section 322. The term "nontaxable 'bonus Income"
shall be considered to hav been in oper- The provisions of this paragraph may means the amount of the income derived
ation'during tlhe base period ff any part be illustrated by the following example: from bonus payments made by any
of such property was in operation for Eample. Assume that during the taxable agency of the United States Govern-
six months or more during the base -year 1942 a corporation owned several tracts ment on account of the production in
period. of land containing coal deposits which it had excess of certain specified quotas of a

The excess output of a coal mining operated for more than six months during mineral product or of timber, if the ex-
property or an iron minink property the'base period. During the taxable year haustIon of the mineral property or the
which was in operation during the base '1942, the coal extracted by the taxpayer from timber block from which such product or
period shall be computed upon the basis zuch'land was processed at a single prepara- timber was recovered gives rise to an al-
of the coal mining property or the iron tion plant, so that for the purposes of the lowance for depletion under sectionmining property and shall be th computation provided by (1) of this para- 23 (m). Such amount, however, shallofteg rpegte od thbe minhe excess graph such land constitutes a coal miningf the aggregate of the mineral units property. The normal -output of the coal allown ce onput-
extracted from such coal mining or iron mining property was 350,000 tons. The out- with the allowance for depleti) at-
mining property during the taxable year put for the calendar year 1942 was 450,000 tributable to the output In excess of
over the normal output of such property, tons. The net income from the coal mining the quota. Such net Income so attrlbut.
The normal output of a coal mining property during 1942 was $103.500. Assume . able shall be an amount which bears the
property or an iron mining property shall 'that for the year 1942, the corporation elected same ratio to the net income from the
be computed with respect to such prop- to compute an amount of nontaxable income mineral property, computed as provided
erty in a manner similar to that de- from exempt excess output 6f the coal mining in § 35.735-2 (i), or the net Income from
scribed in § 35.735-2 (e) with respect to property under the rule prescribed by (1) of the timber block, computed as provided
a mineral property, as if such coal min- this paragraph rather than under (2) of this in § 35.735-2 (1), as the output in excess
ing property or iron mining property paragraph. Such amount of nontaxable in- of the quota bears to the total number of
were a mineral property. come from exempt excess output would be mineral units or timber units produced

The election pursuant to section 735 $11,50, computed as follows: for the taxable year. If two or more
(b) and this paragraph shall be made 1. .Normal output (tons) 300oo00 metals, coal, or nonmetallic substances
In the excess profits tax return, filed on .2. output for 1942 (tons) ..... 450.000 are contained In the minerals recovered
or before the last day required by law 3. Excess output (tons) (item 2 from a mineral property, nontaxablo
for the filing of such return, for' the -less item 1) -------------- 100000 bonus income must be determined with
taxable year.for which the benefits of 4. Net income from coal ex- respect to each such metal, coal, or non-
section 736 are claimed. The last day proert in l942_ m..... g103,500.00 metallic substance, and net Income from
required by law for the filing of such - .Unit net income per ton for the property must be allocated fairly
return includes the last day of the period 1942 (item4 divided by item between each type of metal, coal, or
of any extension of time granted for 2)1 ---------------.......- $0.23 nonmetallic substance. -In the case of
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any such bonus paid with respect to any 10; Net Income for 1942 from the

such type of metal, coal, or nonmetallic mineral property -------- - T, 60

substance the nontaxable bonus income 11. Unit net income for 1842

shall not exceed the net income attribut- (item 10 divided by item 2) r0.014118

able to the output in excess of the speci- 12. Quota for 1942 (pounds) --- 4,000,000

fied quota of such type. SUch net in- 13. Above-quota production for

come shall be an amount which bears 1942 (pounds) (item 2 -

the same ratio to the net income at- minus Item 12)--,--0,000

tributable to such type of metal, coal, or 14. Net income attributable to

nonmetallic substance as the output in above-quota production

excess of the quota established for such (item 13 times item 11)_-. 21,T?

type bears to the number of mineral 16. Bans payments rceived ... c,0
units of such type produced for the tax- ---- 7500

able year. 16. Nontaxable bonus Income

The provisions of this section may be (item 14 or Item 15, whIch-

illustrated by the following example: ever Is the lesser) . 321, I?

Example. Corporation C, which is on the If income attributable to &.strategic
calendar year basis, owns a mineral property mineral as defined in section 731 is *ex-
from which is extracted copper ore. For
each of the four -years in the base period, it erpt from excess profits tax pursuant to
extracted 200 tons of ore a day, or 73,000 tons the provisions of such section, nontax-

per year; the ore assayed 60 pounds of cop- able bonus income attributable to such
per to the ton. The annual base period out- strategic mineral shall not be computed
put of copper was 4,380,000 'pounds, and the

price received by Corporation C per ton of for the purposes of section 735 (c) or

ore was $7.20. Gross income for each base of section 711 (a) (1) (I) or section 711

period year was therefore $525.600. Allow- - (a) (2) (K). The portion of gross In-
able deductions,-- including' the smelter come and allowable deductions attrlb-

charges but exclusive of percentage deple- utable to such strategic mineral shall be

tion, amounted to $385,000. Net income excluded from the net income from the

from the mineral property, without regard mineral property in determining the net
to the allowance for depletion, was $140,600.
Percentag

8 " depletion for each such Year income attributable to other metals or

amounted to $70,300 (15 percent of $525,600 nonmetallic substances in the minerals

but not in excess of 50 percent of $140,600). recovered from such mineral property

For 1942, Corporation C recovered 110,000 for the base period and for the excess

tons of ore, which assayed 50 pounds of cop- profits tax taxable year for which the

pifto the ton, from! the mineral property- benefits of section 735 are claimed.

The 1942 output of copper was therefore
5,500,ooo pounds. The ceiling price estab- § 35.735-5 Rule in case income from

lished by the War Production Board and the excess output includes bonus payment.

Office of Price Administration for copper was The nontaxable Income attributable to

$0.12 per pound. With respect to Corpora- exempt excess output pursuant to the
tion C, a 1942 quota of 4,000,000 pounds Of provisions of section '35 b (1), (2), or
copper was established and a bonus of $0.05
per pound was'paid for above-quota produc- (3) may Include nontaxable bonus pay-

tion. Gross income received by Corporation ments, as provided in section 735 (c).

C for 1942 was $735,000 and included a bonus In such case, the taxpayer may elect to

payment of $75,000 (1,500.000 times $0.05). compute its nontaxable income attribut-

Allowable deductions, including the smelter able to the output in excess of the es-

charges but exclusive of percentage deple- tablished quota as nontaxable income

tion, amounted to $579,700. Net income from exempt excess output pursuant to
from the property, without regard to the

allowance for depletion, was $155,300. Per- the appropriate provision of section

centage depletion amounted to $77,650 (15 735(b) and § 35.735-3 or as nontaxable

percent of $735,000 but not in excess of 50 bonus income pursuant to section 735 (c)

percent of $155,300). As of December 31, ind § 35.735-. Such election shall be

1942, it was estimated that 35,000,000 pounds made in the excess profits tax return

.of copper remained in the minerals in the filed prior to the last day prescribed
mineral property. Since the excess output by law for the filing of such return for
-for 1942 did not exceed 5 percent of the esti- the taxable year for which the benefits
mated recoverable units for 1942, nontaxable

income fron exempt exceSs output is not au- of section 735 are claimed. The last day

thorised by section 735 (b) (1). The amount prescribed by law for the filina of the

of nontaxable bonus income for 1942 is return includes the last day of the pe-

$21,177, computed as follows: flod of any extension granted for such

1. Normal output (pounds) filing. The election provided in section

(17,520,000 divided by 4)-- 4,380,000 735(d) must be made for each excess

2. output for 1942 (pounds)-- 500, 000 profits tax taxable year for which income

3. Excess output for 1942 attributable to excess output includes

(pounds) (item 2 minus bonus payments. An election made with

item 1) ---------------... . 1.120,000 respect to one excess profits tax taxable

4. Estimated recoverable units year to receive the benefits of nontaxable
for 1942 (pounds) (35.000.- bonus income under section '35(c) does
000 plus item 3) --------- 3 6,120,000 nt prcue t axer fectioe

5. Percentage which item 3 is not preclude the taxpayer from electing

of item 4 (percent) -------- s. for a subsequent year to receive the bene-

6. Gross income for 1942 from fits of nontaxable income from exempt

the mineral property ------ -$735,000 excess output under section 735(b), and

7. Allowable ,deductions (ex- vice versa. For any excess profits tax

cluding depletion) -------- $579,700 taxable year for which an election Is

. Net income from the min- made under section 735(d) and this sec-

eral property (-exluding tion, such election shall be made by the

depletion) ---------- - 155,300 taxpayer by attaching to its excess prof-

9. Less per6entage depletion .--- $77, 650 its tax return a statement showing the
method of computation and the amoun!

of nontaxable income from exempt e-
cezs output under section 35 (b) or of
nontaxable bonus Income under section
735 (c) whichever the taxpayer elects to
exclude under section 711 (a) (1) (IM or
section 711 (a) (2) (K) in the computa-
tion of excess profits net income. An
election made by the taxpayer pursuant
to the provisions of § 30.735-5 of this
chapter shall be deemed to be made pur-
suant to the provisions of this section.
If the taxpayer has failed so to elect or

desires to change its election, such elec-
tion or change in election may, subject
to the approval of the Commissioner, be
made In an amended return filed by the
taxpayer within the period of limitations
for the filing .of claims for credit or
refund.

The provisions of this section may ba
illustrated by the following example:

Examp!e. Corporation P. whIch Is on the
calendar year ba-l, o-ns a mineral property
from which L- extracted minerals containing
lead and silver. For cach taxable year in the
ba.ae period, 10,00 tons of ore zssaying I0G
pounds of lead and 10 ounces of silver to the
ton. were extracted from the mineral prop-
erty. The output of lead for each base perid
year rm , ,00O pounds; the output of silver
v, 100,00 ounces. Asuena that the mamslet
price btained by such corporation for lead
for such period wma 0.05 per pound and that
the maret price obtained for silver w.as 0.70
per ounce. The gross income for each year
In the b2e period w. $2120,00. consisting of
COX0: received for lead and $70,00 for silver.
Allowable deductions for each year, includ-
Ing the smelter cha.ge but excluding the al-
lowance for depletion, amounted to C40,003.
Of the amount of such deductions, $16,6..67
reprezented the amount allccnble to lead

production (0 .00 t 4mes $0,80O). and

23.333 repr sentea the amount allocable

to silver production -o'0 times s4.00

The net income from the mineral property
(computed without the allowance for deple-
tion) wa 033C33.33 attributable to lead, and

MMCCO.67 attributable to siivcr. The alo-
ance for percentage depletion computed with
respect to lead mining was $7,50 (15 percent
of 0,C003 but not in excess of M0 percent of
33,23323); the allowance for such depletion

computed with respect to silver mining was
010,00 (15 pzrcent of 070 00 but not in ex-
cess of 0 percent of C45.C8.67). En 1942.23,-
000 tons of ore were eltracted from the min-
eral property. The quality of the ore had
deteriorated o that it asayecd 83 pounds of
lead and 8 ounc,s of sllver to the ton. For
1942. therefore, the total output of lead was
4.00C,00 pounds, and the tota1 output of
silver was 160,000 ounces. The ceiling prize
of lead wa g0.c8 par pound; - quota of
900,000 pound- of lead was establishad by the
War Production Board and the Cfice of Price
Administration with respect to the taxpayer

and a bonus of C0.021,i per pound =- paid to

the taxpayer with respect to production in
exces of -uch quota. The price of silver
obtained by taxpayer was 10.70, per ounce.
The groS income for 1942 was $23520 con-

sisting of $12320 attributable to lead and
0112,000 attributable to silver. The bonus

* payments received by the taxpayer with re-

S pct to abve-qouta production of lead, in-
cluded in. gross income attributed to iead.

amounted to $19X25 (700.000 pounds of lead

*times ^gO.02jj par pound). Allowable deduc-
tions for the year, including the smelter

charges but excluding the allowance for de-
pletion, amounted to C10,020. Of the amount
of such deductions, $41,912ZS reprscrnted the
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• " / 123,250amount allocable to lead production (2

times $80,000) an4 $38,087.14 represented

the amount allocable to silver produbtion

-3!-( - times $80,000 The net income

from the mineral property (computed with-
out the allowance for depletion) was e81,-
337.14 attributable to lead and $73,912.86 dt-
tributable to silver. The allowance for per-
centage depletion computed with respect to
lead mining was $18,487.50 (15 percent of
$123,250 but not in excess of 50 percent of
$81,337.14); the allowance for such depletion
computed with respect to silver mining was
$16,800 (15 percent of $112,000 but not in ex-
cess of 50 percent of $73,912.86). It is'esti-
mated that as of December 31, 1942, there
were 6,600,000 pounds of lead anil 510,000
ounces of silver remaining in the mineral
property. For 1942 the amount of nontaxable
Income from exempt excess output of lead
was $3,099.60, the amount of nontaxable
bonus income from lead was $19,250, and the
amount of nontaxable income from exempt
excess output of silver was $6,510.06. -

Since the amount of nontaxable bonus in-
come with respect to the output of lead
which exceeds the established quota and
which also constitutes excess output, 1. e.,
600,000 pounds, was $16,500 (item 33 in the
following computation) and exceeded $3,-
099.60, representink the nontaxable income
from exempt excess output of lead, Corpo-
ration P elected under section 735(d) to ex-
clude $,16,500 with respect to such 600,000
pounds in the computation of excess profits
net income. With -espect to'the remaining
portion of its output in excess of the estab-
lished quota, i. e., 100,000 pounds, Corpo-
ration P excluded nontaxable bonus income
of $2,750 (item 34) In the computation of
excess profits net income pursuant to sec-
tion 735(c).

CoMPTfrATION

lead Silver

3. Normal output-
a. Lead (pounds) (4,000,000

divided by 4) ...........
b. Silver (ounces) (400,000

divided by 4) -----------
2. Outputler 1942 ---------------
3. Excess output (item 2, minus

item la or lb) ----------....
4. Estimated recoverable units as

of December 31, 1942:-
a.Lcad (pounds) (6,500,000

Tins 00, 0O0)....-
b. S ver (ounces) (510,000

plus 60 000).
- - -

5. Percentage hitem 3 is of
Item 4a or 4b (percent).-_.

6. Percentage of Item 3 to boused
in compflting exempt excess
output (percent) ..........

7. Exempt excess output (item 3
times item 6) ----.---------

8. Normal unit profit (item 17)...
9. Nontaxable income from ex-

empt excess output (item-7
times item 8) but not in ex-
ces of Item 4 ------------

o11AL UNIT PROFIT

-1 000,000

1, 600, 00

00,000

7,1i, 000

8.45

20

128000
3. 02563

10. Gross income from the mineral
property for each base period
year ---------------- $0,000.00

11. AllowabI deductions (exclud-
ing allowance for depletion)
for each base period year.. 16,0 6.67

12. Net income from the mineral
property (excluding allow-
ance for depletion) for each
base period year -------- 33,333.33

13.11ilowanco for percentage de-
pletion-- ------------.. .--- 7,500. 00

14. Net income from the mineral
property for each base period
year -.--....------ ..---- 8 2,833.13

15. Aggregate net income from the
mineral propertY" for the
base period ----------------- 103,333.32

COPUTATION--Continued

Lead Silver.

NOESIAL VNiTPEROFir--cof.

16. Aggregate miniral units re-
covered, during the base
period ---.. . 4 000,000 400,00017. Normal unit profit (item 15
divided by Item 16). ...... $0.02583 10. 36167

NET INCOME ATTRmUTABLE TO
EXCESS OUTPUT

18. Gross income from the mineral
for 1942 -------------- $123,250.00 $112,000.00

19. Allowable deductions (exclud-
ing allowance for depletion)
for 1942 --------------------- 41,912.86 38,087.14

20. Net income from the mineral
property (excluding allow--
ance for depletion) for 1942... 81,37.14 73,912.86

21. Allowance for percentage de-.
'pletion -------- . -------. 18,487.50 16,800.00

22. let 'income from the mineral
property for 1942 ---------- 62,849.64 57,112. 86

23. Unit net hicome for 1942 (item
22 divided by item 2) ------. $0.03923 0.35696

24. Net income attributable to ex-
cen output for 1942 (item 3
times item-23) -------------- $23, 68. 00 $21,417. 00

NeONTAXABLE iioNxs ncosCM
Lead

25. Quota established for 1942 (pounds) -- 900, 000
2G. Total output for 1942 (pounds) --------- 1,6000,000
27. Above-quota output (pounds) ...- 700, 000
23. Bonus payments received (item 27 times

,$0.02,M) - ------------------------ $19 2- 0
29. Net income attributable to above-quota

output (item 27 times Item 23) -------- $27,400
30. Nontaxable bonus Income (item 28 or

item 29, whichever is tho lesser) ------- $19; 250

COMPUTATION OF NONTAXABLE INCOME FROM
EXEMPT EXCESS OUTPUT AND FR0M BONUS
PAYMENTS WITH RIESPECT TO 1942 EXCESS -

OUTPUT IN EXCESS OF QUOTA

31. Item 3 or item 27, whichever is the lesser- 600,000
32. Nontaxable income from exempt excess

output computed with respect to item
31 titem 31 (item 31 ----------------- $,099.0

33. Nontaxable bonus income computedwith
respect to item 31 (item 31 times S0.02N4 $16,500. 00

3L. Nontaxable bonus Income computed with
respect to above-quota output in excess
of 600 000 pounds 1. o., 100,000 times
$0.023 (item 30 1nus item-0) --.. - , 700. O0

SEc. 736. REI FOR iNsTALLTEft BASIS

I00,000 TAXPAYRS AND TAXPAYERS V= INCOME 7Oa

10, 0 LON-'RM CONTRACTS. [Added by. see. 222
(d) ,.Rev. Act 1942.]

,60,000 (a) Election, to accrue income. In the
case-of any taxpayer computing income from
Installment sales under the method provided

---------. by section 44 (a), if such taxpayer estab-
570, OD lsh, in accordance with regulations pre-

scribed by the Commissioner with the ap-
10. 3 proval of the Secretary, that the average vol-

ume of credit extended to purchasers on the
installment plan In the four taxable years
preceding the first taxable year beginning

is, o after December 31, 1941, was more than 125
$0. 35167 p~r centum of the volume of such credit

extended to such purchasers in the taxable
year, or the average outstanding installment

, 510.00 accounts receivable -at the end of each of the
four taxable years preceding the first taxable
year beginning after December 31, 1941, was
more than 125 per centum of the amount of
such accounts receivable at the end of the

$70,000.00- taxable year, or if the taxpayer was not in
existence for four previous taxable years; the

23, M.33 taxable years during which the taxpayer was
in existence, In either case including only
such years for which the income was com-
puted under the method provided in section

46,666.67 44 '(a), it may elect, in its return for the
taxable year, for the purposes of the tax

10,000.00 imposed by this subchapter, tolcompute, in
accordance with regulations prescribed by
the Commissioner with the approval 'of the

3%166.67 Secietary, its Income from installment sales
on the basis of the taxable period for which
such income is accrued, in lieu of the basis

141,066.68 provided by section 44 (a). Except as here-

Inafter provided, such election shall be Irro.
vocable when once made and shall apply also
to all subsequent taxable years, and the In-
come from Installment sales for each txablo
year before the first year with respect to
which the election is made but beginning
after December 31, 1930, sball be adjusted for
the purposes of this subchapter to conform
to such election. In making such adjust-
ments, no amount shall be Included In corn-
puting excess proflts not Income for any ex-
cess profits taR taxable year on account of
inStallment sales made In taxable years be-
ginning before January 1, 1940. If the tax-
payer estal~llshes, in accordance with regula-
tions prescribed by the Commissioner with
the approval-of the Secretary, that In a tax-
able year subsequent to the year with respect
to which an election has been made under
the preceding provisions of this subsection tI
would not be eligible to elect such accrual
method, the taxpayer may In accordance with
such regulations elect In Its return for Pueh
year to abandon such accrual method, Such
election shall be Irrevocable when once made
and shall preclude any further eleotlont'un-
der this subsection. For the taxable year for
which the latter election Is mado and sub-
sequent taxable years, income shall be com.
puted In accordance with section 44 (c),

§ 35.736 (a)-1 Taxpayers reporting
income on installment basis; eligibility
for relief-(a) In general, Section 130
(i) provides excess profits tax relief with
respect to a taxpayer which computes
its income for the taxable year from In.
stallment sales under the method pro-
vided by 44 (a), if such taxpayer estab-
lishes that either:

(1) The average volume of credit ex-
tended to purchasers on the Installment
plan In the four taxable years ppecedlng
the first taxable year of the taxpayer
beginning after December 31, 1941, was
more than 125 percent of the volume of
such credit extended to such purchasers
In the taxable year, ok

(2) The average outstanding Install-
Went accounts receivable at the end of
each of the four taxable years preceding
the first taxable year of the taxpayer be-
ginning after December 31, 1941, was
more than 125 percent of the amount of
such accounts receivable at the end of
the taxable year.

If the taxpayer was not in existence
for the four taxable years preceding its
first taxable year beginning after De-
cember 31, 1941, the average volume of
credit or the average outstanding iI-
stallment accounts, as the case may be,
for the years preceding such first taxablo
year shall be computed.for such years as
the taxpayer was in existence. The aver-
age volume of credit or the average out-
standing installment accounts shall be
computed only with respect to thoso
years for which the income was com-
puted pursuant to the method provided
by section 44 (a), and shall not be com-
puted with respect to any year for which
the income was reported on the cash or
the straight accrual basis. The years
with respect to which such computations
are made need not be consecutive taxable
years.

The average volume of credit for the
appropriate years preceding the tax-
payer's first taxable year beginning after
December 31, 1941 (hereinafter called
the "installment base period"), shall bo
the aggregate of the volumes of credit ex-
tended during each of such years divided

1274,

=
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by the number'of months in such years
and multiplied by 12. If the taxable
year with respect to which the election
is being made is a year of less than 12
months, the number of months in such
year shall be used for the purposes of
the preceding sentence instead of 12.
The average outstanding installment ac-
counts receivable shall be the aggregate
of the amounts of the installment ac-
counts receivable at the end of each of
the taxable years in the installment base
period divided by the number of years in
such period.I(b) Definitions and determinations.
For the purposes of this section:

(1) An installment sale means any sale
upon credit which the purchaser agrees
to repay in two or more scheduled pay-
ments, regardless of the maturity of such
credit or the amount of the down pay-
ment or of each payment, and which for
the purposes- of the income tax under
Chapter 1 is reported on the installment
basis. An installment sale shall not in-
clude any casual sale of personal prop-
erty, and shall not include any sale of real
property unless the initial payments re-
ceived in cash or property (other than
evidences of indebtedness of the pur-
chaser) during the taxable period in
which the sale is made do not exceed 30
percent of the selling price and unless
the taxpayer is regularly engaged in the
business of selling real property upon
such basis.

(2) The volume of credit for a taxable
year is the amount equal to the differ-
ence between the amount of net sales
(gross sales minus sales returns and al-
lowances) and the amount of the down
payments in cash or in other property
(other than evidence of indebtedness of
the purchaser). The sales price of an
article shall include the amount of any
service or credit charge but shall not in-
clude the amount of -any Sales tax or
other excise tax imposed upon the sale
whether or not charged to the purchaser.
The down payment shall be the payment
made at the time of the sale and shall
not include the amount of any sales tax
or other excise tax charged to the pur-
chaser and included in the down pay-
ment.

(3) The outstanding accounts receiv-
able at the end of a taxable year shall be
the aggregate of the net debit amounts
in the installment accounts receivable
of the taxpayer at the end of such tax-
able year. Installment accounts receiv-
able shall be the accounts reflecting the
amounts due the taxpayer from install-
ment sales. In computing the net debit
amount of such accounts for the install-
ment base period there shall be allowed
as credits not only payments, trade-ins,
and returns'and allowances but also the
amount of installment accounts receiv-
able which have been ascertained to be
worthless and have been charged off
under section 23 -(k) of the Revenue Act
of 1938 and have been allowed as a de-
duction in computing the net income, or
which have become worthless under
section 23 (k) (1) of the Internal Reve-
nue Code and have been allowed as a de-
duction. With respect to the taxable
year for which eligibility for relief under
section 736 (a) and this section is being

determined, in addition to the credits
for payments, trade-ins, and returns and
allowances, there shall be allowed as a
credit. the amount of installment ac-
counts receivable which have been deter-
mined to be worthless under section 23
(k) (1) of the Internal Revenue Code
and which have been allowed as a de-
duction in computing the net income for
such year. In detbrmining the amount
of installment accounts receivable at the
end of the taxable year for which ellgi-
bility for relief under section 736 (a) is
being determined, no credit shall be al-
lowed based upon the sale, hypotheca-
tion, or other disposition (other than by
payment by the purchaser) of any in-
stallment account receivable unless it is
the practice of the taxpayer to sell,
hypothecate, or make other disposion
of a portion of its installment accounts
receivable, and unless such sales, hy-
pothecations, or other dispositions have
been made in the installment base pe-
riod. If such sales, hypothecations. or
other dispositions have been made in
such period, credits may be allowed in
computing the amount of installment
accounts receivable at the close of the
taxable year for which eligibility is being
determined. Such credit, however, shall
not exceed an amount which bears the
same ratio to the installment accounts
receivable at the close of the taxable
year which the total credit attributable
to sales, hypothecations, or other dispo-
sitions (other than by payment by the
purchaser) during the taxable years in
the installment base period bears to the
aggregate of the installment accounts
receivable at the end of each of the tax-
able years in such period.

§35.736 (a)-2 Elkctio, to compute
excess profits income on straight ac-
crual basis. If a taxpayer computing
income from installment sales under the
method provided by section 44(a) es-
tablishes eligibility for relief in ac-
cordance with the provisions of section
736(a) and § 35.736(a)-1, it may elect
in its excess profits tax return for such
year to compute income attributable to
installment sales on the basis of the
taxable period for which such income is
accrued, in lieu of the basis provided
by section 44(a), pursuant to which In-
come for any taxable year is determined
to be that proportion of the installment
payments actually received during the
year which the gross profit realized or
to be realized when payment is com-
pleted, bears to the total contract price.

A taxpayer electing to compute in-
come from installment sales on the bas':
of the taxable period for which such in-
come is accrued, pursuant to section
736 (a) and this section, must file with
its excess profits tax return for the year
in which such election is made the fol-
lowing:

(a) A statement of the taxable years
in the installment base period for which
income from installment sales was re-
ported for the purposes of the Income
tax- under Chapter 1 under the method
provided by section 44(a) and a state-
ment that for the taxable year income
from such sales is reported upon such
basis for purposes of the income tax un-
der Chapter 1.

(b) A schedule setting forth in col-
umnar form the details of the compita-
tion of the volume of credit extended to
purchasers on the installment plan in
the taxable year and in each taxable
year lI the Installment base period or
of the amount of the outstanding in-
stallment accounts receivable at the end
of the taxable year and a. the end of
each taxable year in the installment
base period, or both, and the computa-
tion of the ratio between such volume
of credit extended in the taxable year
and in the installment base period, or
between such outstanding accounts re-
ceivable at the end of the taxable year
and the average of such outstanding
accounts for the installment base pe-
riod, or both.

(c) A schedule setting forth the in-
stallment accounts receivable which have
been old, hypothecated, or othervse
disposed of during the taxable year and
during the installment base period, and
the ratio that such sales, hypothecations
or other dispositions bear to installment
accounts receivable outstanding at the
close of the taxable year and at the end
of each taxable year of the installment
base period.

d) Amended income and excess
profits tax returns for each taxable year
beginning after December 31, 1939, and
prior to the taxable year for which the"
election Is made, to reflect the effects of
the computation of income from install-
ment sales for the purposes of the excess
profits tax for such years on the basis
of the taxable period for which such in-
come is accrued. f the recomputation
produces an overassessment for any of
such.years, the taxpayer should file a
claim for refund on Form 843 with the
amended returns for such years.

An election made by the taxpayer pur-
suant to the provisions of § 20.736 (a)-2
of this chapter shall be deemed to be
made pursuant to the provisions of this
section.

If the taxpayer elects under the pro-
visions of section 736 (a) and this sec-
tion to compute its income from install-
ment sales on the straight accrual basis,
such election shall be irrevocable when
once made and shall apply also to all
subsequent taxable years and the income
from installment sales for each taxable
year before the first year with respect to
which the election is made, but beginning
after December 31, 1939, shall be ad-
justed for the purposes of the excess
profits tax computation to conform to
such election. Since no change in the
computation of income from the install-
ment basis to the straight accrual basis
can be made for any year beginning prior
to January 1, 1940, as a result of such
election, no recomputation can be made
for any year in the base period. If the
taxpayer uses the excess profits credit
based on income pursuant to section 713
or section 742, the average base period
net income shall be the actual average
base period net income with income from-
installment sales computed under the
method pursuant to which such income
was reported for the' purposes of the in-
come tax under Chapter 1 for the taxable
years in such period. If the taxpayer
uses the excess profits credit bas d on

M275
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invested capital pursuant to section 714,
the determination of accumulated earn-
ings and profits shall be made without
regard to any adjustment resulting from
election made under section 736 (a) and
this section, except as such election is
reflected in the amount of income tax or
excess profits tax payable for taxable
years beginning after December 31, 1939.
The election made pursuant to section
736 (a) and this section to compute in-
come on the straighf accrual basis in
lieu of the basis provided in section 44 (a)
shall apply only with respect to excess
profits net income for purposes of the
excess profits tax imposed by Subchapter
E of Chapter 2. For purposes of the in-
come tax under Chapter 1, or the surtax
on personal holding companies or the,
declared value excess profits tax under
Chapter 2, income shall be computed
upon the basis provided in section 44 (a).

If the taxpayer does'not satisfy the eli-
gibility requirements of section 736 (a)
and § 35.736 (a)-1 for its first taxable
year beginning aft er December 31, 1941,
it is not precluded from electing for any
subsequent taxable year in which it satis-
fies such eligibility requirements to com-
pute its income from installment sales
upon the straight, accrual basis. More-
over, the taxpayer need not elect under
section 736 (a) and this section to com-
pute its income from installment sales
upon the straight accrual basis for the
first taxable year beginning after Decem-
ber 31, 1941, with respect to which such
eligibility re'quirements are satisfied.
Failure so to elect does not preclude an
election for a subsequent taxable year
with respect to which the eligibility re-
quirements are met.

For a new election fd return to the in-
stallment basis of reporting income for a
taxable year in which the taxpayer would
not be eligible to elect to compute income
from installment sales on the straight
accrual basis pursuant to section 736(a)
and this section subsequent to the year
in which such election was made, see
§ 35.736(a)-4.

§ 35.736 (a)-3 Computation. of income
on straight accrual basis. If the tax-
payer has elected under section 736(a)
and section 35.736(a)-2 to compute for
excess profits tax purposes its income
from installment sales on the basis of the
taxable year for which such income is
accrued, in lieu of the basis provided by
section 44 (a), the gross income of the
taxpayer from installment sales shall be
computed upon such accrual basis. Like-
wise all deductions under section 23 al-
lowable In computing net Income and
attributable to such sales, shall be com-
puted upon the straight accrual basis.
However, no income or deductions (in-
cluding deductions for bad debts) shall be
included 'in the computation of excess
profits net income for any excess profits
tax taxable year on account of install-
ment sales made in taxable years be-
ginning befo;e January 1, 1940.

Any deductions under section 23 which
are limited to a percentage of net in-
come (computed w3hout regard to such
deductions, as for example, the deduction
for charitable contributions which is al-
lowed by section 23(q) shall be deter-

mined on the basis of such net Income
with income from installment sales de-
termined upon the straight accrual basis,
and not on the basis of such net income
for the purposes of the income tax un-
der Chapter 1. The deduction for bad
debts under section 23(k) shall be, al-
lowed only with respect to debts which
have become worthless within the tax-
able year. No reserve'for bad debts aris-
ing from installment accounts receivable
may be set up for excess profits tax pur-
poses, and no bad debt deduction shall be
allowed for any additions to such a re-
serve. Only those-debts which have be-
come worthless within the taxable year
and which are allowed as a deduction
in the computation of iet income for
the purposes of the income tax under
Chapter I for the taxable year shall be
allowed in the determination of the bad
debt deduction for excess profits tax
purposes under section 736(a). If a debt
reflected in installment accounts receiv-
able was created in a prior excess profits
tax taxable year for which the income
for excess profits tax purposes was com-
puted upon the straight accrual basis
or was recomputed upon the straight ac-
cruarTrtbis pursuant to an election made
under section 736(a) and § 35.736(a)-2,

-and the total amount of the profit repre-
sented by such installment accounts re-
ceivable was included in gross income
for such year, the amount of the deduc-
tion for the bad debt shall be computed
upon the straight accrual basis and shall
not be limited to the unrecovered cost
of the goods or article sold in considera-
tion of such debt. ,

In computing the net operating loss
deduction for the purposes of the excess
profits tax for a taxable year pursuant
to section-23 (s), section 122, and section
711 (a) (1) (J) or section 711 (a) (2)
() :

(a) The net operating loss under sec-
tion 122 (a) for any prior or subsequent
taxable year and the net income under
section 129 (b) for any prior taxable
year shall be determined by computing
income from installment sales upon the
straight accrual basis if for the pur-
poses of the excess profits tax for such
prior or subsequent years the income
would be so computed upon the straight
accrual basis pursuant to an election
made under section 736 (a) . and
§ 35.736 (a)-2;

(b) The net operating loss under sec-
tion 122 (a) for any subsequent taxable
year shall be determined by'computing
income from installment sales upon the
installment method provided by section
44 (a) if for the purposes of the excess
profits tax for such year income from
installment sales would be so computed
under the method provided by section
44 (a) pursuant to an election made un-
der section- 736 (a) to abandon the
straight accrual method (see § 35.736
(a)-4); -

(c) The net operating loss for a tax-
able year beginning in 1939 shall be the
net operating loss determined under the
provisions of Chapter 1 applicable to
such year, without regard to any elec-
tion subsequently made under section
736 (a);

(d) The excess profits n'et Income for
the taxable year In which the net oper-
ating loss deduction Is computed shall,
for the purposes of the reduction pro-
vided by section 711 (a) (1) (J) (11) or
section 711 (a) (2) (W) (i) be deter-
mined by computing Income from In-
stallment sales under the straight ac-
crual basis pursuant to the election made
under, section 736 (a) and § 35.730
(a)-2.

In computing normal tax net income
for-the purposes of determining excess
profits net income, the credit for divi-
dends received shall be limited to 85 per-
cent of the adjusted net income com-
puted by placing Income from Install-
ment sales on the straight accrual basis
as provided in this section, instead of
on the installment basis.

The unused excess profits credit under
section 710 (c) (2) for any excess profits
tax taxable year for which the excess
profits net income Is computed by de-
termining Income from installment sales
on the straight accrual basis pursuant
to the election exercised under section
736 (a) and § 35.736 (a)-2 shall be com-
puted with regard to the excess profits
net income so computed. For any ex-
cess profits tax taxable year for which
income from installment sales is com-
puted under the method provided by
section 44 (a), pursuant to an election
under section 736 (a) and § 35.736 (a)-4
to abandon the straight accrual basis,
the unused excess profits credit shall be
computed with, regard to the excess
profits net income so computed. Tho
adjusted excess profits net Income used
in the computation of the unused excess
profits carry-back and carry-over under
section 710 (c) (3) shall be the adjusted
excess profits net income computed by
determining Income from Installment
sales on the straight accrual basis as de-
scribed In this section. The unused ex-
cess profits credit adjustment for any
taxable year shall be the aggregate of
the unused excess profits credit carry-
overs and unused excess profits credit
carry-backs to such taxable year, and
shall be applied against excess profits
net income for such year computed by
determining Income from Installment
sales on the straight accrual basis,
However, no unused excess profits credit
carry-back may be.used against excess
profits net income for an excess profits
tax taxable year beginning prior to Jan-
uary 1, 1941, regardless of the fact that
the excess profits net Income for such
year had been increased by Income from
installment sales computed on the
straight accrual basis, whereas if such
income had been computed on the in-
stallment basis the income from install-
ment sales would be attributable to a
subsequent taxable year to which an un-
used excess profits credit carry-back
would be allowed. For the computation
of the unused excess profits credit ad-
justment, see section 710 (c) and
§ 35.710-4.

If an election Is made under seetion
736 (a) and § 35.736 (a)-2 for an excess
profits tax taxable year beginning after
December 31, 1941, or for a subsequent
taxable year, to compute excess profits
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net income on the sfraiht accrual basis
in lieu of the installment basis, the fol-
lowing rules shall apply with respect to
a taxable year beginning after December
31, 1941: The normal tax and surtax
determined under Chapter 1 shall be
based upon normal tax net income and
surtax net income which include income
from installment sales computed under
the method provided by section 44 (a),
and the excess profits tax. shall be de-
termined upon the basis of adjusted ex-
cess profits net income which shall
include income from installment sales
computed upon the straight accrual ba-
sis as described in this section. The nor-
mal tax net income and the corporation
surtax net income for the purposes of the
normal tax and surtax under Chdpter 1
shall be determined by using as the
credil under section 26 (e) (relating to
income subject to excess profits tax) the
amount of adjusted excess profits net
income computed by determining income
from installment sales upon the straight
accrual basis. For the purposes of de-
termining the excess profits tax under
section 710 (a) (1) (B), as an amount
which when added to the normal tax and
surtax for such year equals 80 percent of
the corporation surtax net income com-
puted without regard to the credit under
section 26 (e) the corporation surtax
net income shall include income from
installment sales computed upon the
straight accrual basis described in this
section, the credit for dividends received
used in computing corporation ,surtax
net income shall be limited to 85 percent
of the net income which shall include
income from installment sales computed
upon such straight accrual basis, and
the normal tax and surtax shall be the

-actual normal tax and surtax deter-
mined under Chapter 1.

For rules applicable to taxable years
beginning in 1940 and 1941 where an
election is made under section 736 (a)
and § 35.736 (a)-2 for an excess profits
tax taxable year beginning after Decem-
ber 31, 1941, or for a subsequent taxable
year, to compute exces profits net in-
come on the straight accrual basis in
lieu of the installment basis, see § 30.736
(a)-3 of this chapter.
The income tpx and excess profits tax

for any taxable year recomputed as pro-
vided in this section pursuant to the
election under section 736 (a) shall be
the income tax and the excess profits tax
for such year for the purposes of the
provisions of Supplement L of Chapter 1,
relating to assessment and collection of
deficiency, the provisions of Supplement
Ml of Chapter 1, relating, to interest and
additions to the tax, and the provisions
of Supplement 0 of Chapter 1, relating
to overpayments. Any amount of excess
profits tax deferred under section 710
(a) (5) on account of relief claimed un-
der section 722, any amount of foreign
tax credit under section 729 (c) and (d)
which is limited to a portion of the ex-
cess profits tax imposed, any credit for
debt retirement under section 783, and
any amount of post war refund under
section 780 shall be computed with re-
spect to the excess profits tax so deter-
mined. Likewise, any amount of foreign

tax credit under section 131 which is
limited to a portion of the income tax
imposed shall be computed with respect
to the Income tax-so determined.

The provisions of this section may be
illustrated by the following exaimple:

Example. Corporation I, which came Into
existence early in 1930, Is a retail dealer
selling personal property on the Installment
plan. It computes Its Income on tho cal-
endar year basis under the method provided
In section 44 (a). It haa establLshed that
the average outstanding installment ac-
counts receivable at the end of the years
1938, 1939. 1940, and 1941 Is more than 125
percent of the amount of outstanding In-

ntalnent account3 receivable at the end of
1942. It therefore elects under section 735
(a) and 9 35.736 (a)-2 to compute its in-
comO from installment sale5 upon the
stra ght accrual b.is for purposes of the
excc=3 profit- tax for the year 1942; income
from such calea for the years 1940 and I941
mut a lo be computed upon the sfraight
accrual basis. The net Income of Corpora-
ton I from Installment- scas computed upon
the installment method and upon the
straight accrual basis. the deductions (not
including any deduction for exces profits
tax) and the amount of Income which will
not b subject to excess profits tax as a re-
suit of the election under section 706 (a) are
shown Mi the following Echedule:

Yearas In "w. ch lmmne Is realzci by e letbm =1 rnrclccl urea thotareU -

T a x ab le y ea r n , 1n ztaru ed Z t I ,

accrucd-

I :5 197o LMU 1ro 42

194 .. ----------- $2XCI!O !M 3!3,COco K"CC ........

IC47 ------------ W.CC) .... ic?,L -3 OWO U11. Mo ZZI. CCO

1lm -..---.------....- 9...... ::: .......... 1 1R L , UO 15I ft. EC !EZG
--- -- --.. .. .. .----- 4 C LO1 ................... .. .. .. L c

I m e ............. Z79, C" ................ .. ........ ..... .. t ,C194,L. ---------------- 4_. V9- ....... .::: .... ... , ... .. .. . ..... ,ccO.] CC 00C
19t .-..-------------. C r 0O ..........., .......... ,.......... ,...... .... . ...... C .O 41',Ct.

Deductions ..... a, CC 0, . (X. C' O T ) Coo cw PeCOl I ----------

Net income ----- 1ZliO. moo ,073 sOW '73 :Eco 3196 CO. 4-0.2C3O v~

I arcaaizcd
nc5. 31,.

Net income from Iatoqllmcat ro!cs fr tasabb yemrs ^o,-ulng rter Dc-
cembcr 31, 1I3M. compu'ttd ul ta totnallm :nt b=13 ........... ?Ai3',CCO $ 'Z-bCCO S;LSC rfS

Net Income from nstalinmct roles fr Iasab. n ye.rs tlaa is stcr Dc-
ocmtcr 31. 1W39. computed uron ccual ! ..................... 4t0 4ZO. NO t3 ------

Increase In exn profltsnctinelme eAc by ean39 to i4erual b=!-- Z0O I -
Decree~atecibY rb=flIL=1 rta"Cco I 310,110 j

Income subject to exce- profits
tax upon Installment b2asis
(sum of ncomrs for 1940, 1911,
1942, and Income unrealized as
of December 31, 19,2)..-......0 1, 850.000

Income subject to excess proflts.
tax upon accrual basis (rum of
incomes for 1940, 1941, and
1942) ---------------------. 1.470, C03

Income which Is not subject to
excess profits tax if election Is
made under section '736 (a) to
compute income from install- -

ment Eales upon the accrual
method --------------------- 380,0 c0

Assume, for the purpoze of computing tax
for 1942, that except for the credit for income
subject to exccss profits tax. there are no
adjustments to net income shown In the pro-

ceding Echedule in computing normal tax nat
Income. corporation surtax net income, or
excess profita net income, and that dLvidends
out of earning, and profits were dLstr bute:i
for each year In the basa period equal to tha
amount of the net income for such year.
The average bae partd net income pursuant
to cectlon '713 (d) and (f) for 1942 Is 0305,M0,
I. e., one-half of the sum of $225,C03 (the in-
come for 1938). O305,000 (the income for
1933). and *2C0.00 (one-half of the amount
by which the agre ate of the incomes for
1938 and 1939 exceeds the aggr te of the
ncome for 1936 and 1937), but not In excess

of 0305,000. The excess profits credit bzzd
on Incame for such year Is *233, 70 (95 per-
cent of C305,000). The Income tax and ex-
ce.3 profits tax computed for 1942 without
re-,ard to sectlon 736 (a) and pursant to an
election under section 735 (a) would be s
follows:

Income tax

Without regard to cectlon 730 (a)

1. Net Income (installment )$7-50, CO
2. Less: Credit under cection 26 (o) for income subject to excez profits tax

,(item 16) 455,239

3. Normal tax net Income and corporation surtax not income ....... 234,750

4. Normal tax (24 percent)-. 70,740
5. Surtax (16 percent)........ 7, IE

6. Total tax. .....- - ------------ - -117,900
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- Income tax--Continued - ' -
Pursuant to election under section 736 (a)

7. Net Income (installment basis)-------------
8. Less credit under section 26 (e) for Income subject to ,excess profits ta

(item 21) -------------. . ..-------------------------------.--------

9. Normal tax met income and corporation surtax net income-

10. Normal tax (24 percent) --- -.-------
11. Surtax (16 percent) ...... --------- ------- :-----------------

12. Total tax -------- --- -- ... .............................. ......

Excess profits tax
Without xegard to.section 736 (a)

13. Excess profits net income (installment basis)
14. Less: Excess profits 'credit ---------------------------------- $289, 75
15. Specific exemption.......... 5,00

16. Adjusted excess profits net income----------- ------------------------

17. Excess profits tax (90 percent) ....................-- _.--___

(Pursuant -to election under section 736 (a)
18. Excess profits net income (accrual basis) ---- -------------- I.---------
19. Less: Excess profits credit_ ---.... - -------------------- $289,75
20. Specific exemption --....... ---------------------- ..... 5,00

21. Adjusted excess profits net income. ..---------------------- .--

22. Excess profits tax <0 percent)JI-

23. Corporation surtax net income (accrual basis (item 18))

24. 80 percent of item 23 ------------------------------------------------------
125. Less income tax under Chapter 1 -(teem 12) .... : ..------------

26. Item 24 less item 25.-------------------------

27. Excess profits tax (item 22 -or item 26, whichever is the lesser) .................

Tax computed without regard to section -736 (a):
Income tax-------------------- ---
Excess profits tax ......... -- ...........

Tax computed pursuant to election under section 736 ia):
Income tax ..........
Excess profits tax _-

Total resulting----.. -o -e.ec.ion d s ---- 36-- . .-........-.-.......

Tax saving resulting from election-under section 736 a

§ 35.736 (a)-4 Election to abandon
straight accrual basis and to 7return to
installment basis. If the taxpayer
establishes for qny excess profits tax
taxable year subsequent to the year in
which it elected under the provisions of-
section 736 (a) and § 35.736 (a)-2 to
compute for excess profits tax purposes
income from installment sales on -the
straight accrual basis that: -

(a) Such election was based upon a
comparison of the average volume of
credit exteuided to purchasers on the in-
stallment plan in the installment base
period with the volume of credit for -such
year, and that such average volume of
credit extended in the installment base
period is not ilore than 125 percent of
the volume of credit-extended to pur-
chasers on -the installment plan in -the-
taxable year, or-

(b) Such election was based upon a
cotnparigon of the average outstanding

accounts receivable for -the in
base period with the amount of
counts receivable at the end-of,
and -that such average outstan
counts receivablefor the installn
period is not more than 125 p
-the amount nf such accounts i
at the end of the taxable year,

the taxpayer may elect in ii
profits tax return for the taxabl
abandon for excess profits tax
-the computation of income fron
ment sales on the straight accr
-and may elect under the met
vided by -section 44(a) to cot

--ncome from installment sales
proportion of installment payn
tually-received in the taxable ye
the gross profit realized or to b

-1when'payment is-completed, be
total contract price. When -nm
election shall be irrevocable an
applicable not-only'o the tax

for which the election Is made but also
to all subsequent excess profits tax tax-
able years. No such election may be$750, 000 made if subsequent to the year for which
the taxpayer has elected under section

S145,250 736(a) and § 35.736(a)-2 to compute Its
604,50o income from Installment sales on the

= straight accrual basis, the taxpayer has
145,140 received permission from the Commils-

- 96, 760 sioner under section 41 and the regula-
tions thereunder to change Its account-

241,900 ing method for purposes of the income
tax under Chapter I to the straight ac-
crual basis. An election made under sec-
tion 736(a) and this section to abandon
the straight accrual basis and to resume

$750,000 the Installment basis method provided
0 by section 44(a) precludes any further

294,750 electioi under section 736 (a) and
§ 3'.736 (a)-2, and no future election can

- 455,250 be made to compute, for excess profits
tax purposes, Income from Installment

- 409, 725 sales on the straight accrual basis. An
election made by the taxpayer pursluant
to the provisions of § 30.736 (a)-4 of

- 4Ao, coo this chapter shall be deemed to be made
o pursuant to the provisions of this section.
0 If the election under section 736(a) and

294,750 this section Is made to resume the In-
stallment method of computing income

1 145,250 from Installment sales, the Income from
*such sales computed -upon such basis130, 725 shall be Included in excess profits netincome for the taxable year for which the

- 440,000 election Is made and for all subsequent
- 352,000 excess profits tax-taxable years. Such

211,900 income shall be computed In accordance
- with section 44(c), and amounts received

110, 100 during any such year on account of sales
- or other disposition of property made In

- 11o, 1OO any prior year (whether the income for
=such prior year was computed on the In-

stallment or the straight accrual basis)
- 117,000 shall not be excluded In the computation
- 409, 725 of excess profits net Income.

In computing the net operating loss
S527, .625 ,deduction pursuant to section 23(s), sec-

= tion 122, and section 711(a) (1) (J) or
241,900 'section '711(a) (2) WT) for the purposes of

- 1,100 the excets profits tax for a taxable year
1 or which Income from Installment sales

S352 o000 is computed under the method provided
_ by section 44(a) pursuant to an election

175,625 under section 736(a) and this section to
abandon the straight accrual basis:

(a) The net operating loss under sec-
staliment tion 122(a) and the net Inconie under
'such ac- section 122(b) for any prior taxable year
iuch year, shall be determined by computing Income
ading ac- from installment sales upon the basis,
aent base straight accrual basis or Installment basis
ercent ,of provided by section 44(a), used In corn-
'eceivable puting excess profits net income for such

year,
ts excess (b) The net operating loss for any sub-
le year to sequent taxable year shall be determined
purposes by computing Income from Installment
a install- sales upon the Installment basis method
rual basis .provided In section 44(a),
hod pro; c) The excess profits net Income for
rpute its the taxable year for which the neot opef-

sa that sting loss deduction Is computed shall,
nents ac-
ar vhich 'for the purposes -of the reduction pro-
e realized -vided by section 711(a) (1) (J) (i) or sec-
arsto the tion 711(a) (2) (L) (i), be determined by
ade, sueh 'computing Income from Installment sales
Ishall ee 'under the installment basis method pro-
alle year -vided by section 44(a).

------------------------------
-------------------------------

,1:UU1U1 ---- - ---- - ---- - --------------- - - -- - --------------
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The unused excess profits credit under
section' 710 (c) (2) for any prior excess
profits tax taxable year and-the adjusted
excess profits net income for any such
year (Used in the computation of the un-
used excess profits credit carry-over)
shall be determined upon the basis of the
excess profits net income for such year
which shall include income from install-
ment sales computed upon the basis,
straight accrual basis or installment
basis provided by section 44 (a), used in
compilting excess profits net-income for
such year.- The unused excess profits
credit for a subsequent excess profits tax
taxable year shall be determined upon
the basis of the excess profits net incon
which shall include income from install-
ment sales computed upon the install-
ment method provided by section 44 (a).
The unused excess profits credit adjust-
ment 'or any taxable year shall be the
atgregate of the unused excess profits
credit carry-overs and unused excess
profits credit carrybacks to such year.
For the -computation of the unused ex-
cess profits credit adjustment, see section
710 (c) and § 35.1710-4.

With respect to those excess profits tax
taxable- years for which the taxpayer
has resumed the computation of income
from'installment sales on the installment
basis prbvided by section 44 (a), normal
tax net income and corporation surtax
net income for the purposes of com-
puting the excess profits tax shall prior
to any adjustments under section 711 (a)
*and section 710 (a) (1) (B), be the nor-
mal tax net income and the corporation
surtax net income used in the computa-
tion of the normal tax and the surtax
under Chapter 1.

ISoe. '736. R==a ron Tq A .LSZ BA5sr
TAxPAYERS A2m TAxPAYS wrnH ncoL. Po
_LONG-TE= CONTRAcTs. (Added by sec. 222
(d), Rev. Act 1942.)]

(b) Eection on long-term contracts. In
the case of any taxpayer computing income
from contracts the performance of which re-
quires more than 12 months, if it is abnor-
mal for the taxpayer to derive income of such
class, or. if the taxpayer normally derives In-
come of such. class but-the amount of such
income of such class includible In the gross
income of the taxable year is in excess of 125
per centum of the average amount of the
gross income of the same class for the four,
previous taxable years, or, if the taxpayer
was not in existence for four previous taxable
years, the taxable years during which the tax-
payer was in existence, it may elect, in its
return for such taxable year for the purposes
of this subchapter, or in the case of a taxable
year the return for which was filed prior to
the date of the enactment of the Revenue Act
of 1942, within 6 months after the date of
the enactment of such Act, to compute, in ac-
cordance with regulations prescribed by the
Commissioner with the approval of the Sec-
retary, such, income upon the percentage.of
completion method of accounting. Such
election shall -be made in accordance with'

'such regulations and shall be irrevocable
when once made and shall apply to all other
contracts-past, present, or future, the per-
formance of which required or requires more
than 12 months. Thanet income of the tax-
payer for each year prior to that with respect-
to which the election is made shall be ad_-

;Justed for the purposes of this subchapter,
including the computation of excess profits
net income in each taxable year of the base
period under smction 711 (b), to conform to

WNo. 23- 11

such election but for purpoa. of chapter 1,
the tax imposed by this cuehamptcr for any
prior'taxable year on account of the adjust-
ment required by this subzcctlon rhnll ba
considered a part of the tax lmpo:cd by this
subchapter for the taxable year in which ruch
income is, without rc~ard to this -uttection.
includible In grozo income. Income dzc2ribcd
In this subsection shel not be conmIdered ab-
normal income under cction M721.

§ 35.736" (b)-1 Taxpayers urth in-
come from long-term contracts; cligibil-
ity for relief. Section 736 (b) provides
relief with respect to a taxpayer which
computes, pursuant to section 42 and
§ 29.42-4 (b) of this chapter (or the
corresponding provision of prior rezu-
lations), income from contracts the per-
formance of which requires more than
12 months (hereinafter called "long-
term contracts") for the taxable year
'in which such contrActs are finally com-
pleted'and accepted (hereinafter called
the "completed contract basis"), if such
taxpayer establishes that either:

(a) It is abnormal for the taxpayer
to derive income from such class of long-
term contracts, or

(b) The taxpayer normally derives
income from such class of long-term
contracts, but the amount of such in-
come of such class includible in the gross
income of the taxpayer for th taxable
year is in excess of 15 percent of the
average amount, of the grozs income of
the same class for the four previous tax-
able years, or if the taxpayer was not
in existence for four previous taxable
years, the taxable years durin& which
the taxpayer was in existence (herein-
after called the "long-term contract
base period"). In determining whether
performance required a period of more
than 12 months, only the period begin-
ning with the commencement of the
work and ending with its completion
shall be taken into account. If 12
months or less elapse between the be-
ginning of the work and Its completion,
the contract is not a long-term contract
even though more than 12 mgnths may
have elapsed between the execution of
such contract and the completion of its
performance. -

The average amount of gros income
from long-term contracts in the long-
term contract base period of a taxpayer
shall be the aggregate of the gross in-
comes from such long-term contracts
for each year in such base period di-
vided by the number of months in such
period and multiplied by 12. If the tax-
able year for which the election under
section 736 (b) and § 35.730 (b)-2 is
made is a year of less than 12 months,
the number of months in such year shall
be used for the purposes of the preced-
ing sentence instead of 12. For the defi-
nition of zross income see section 2 ).

§ 35.736 (b)-2 Election to rcort in-
come upon Percentage of compiclion
basis. If the taxpayer satisfies the eligi-
bility requirements provided in section
736 (b) and § 35.730 (b)-1 with respect
to a taxable year beginning after De-
cember 31, 1939, it may elect in Its ex-
cess profits tax return for such year, or
if the election is made for a ta ble year
the excess profits tax return for which
was filed prior to October 21, 1942 (the

date of enactment of the Revenue Act
of 1942), It may elect not later than
April 21, 19243 (six months after the date
of enactment of the Revenue Act of
1942), to compute its income from long-
term contracts upon the percentage of
completion method of accounting under
the provisions of § 29.42-4 (a) *of this
chapter or § 19.42-4 (a) of Regulations
103 applicable to the taxable year for
which the tax is being computed. An
election made by the taxpayer pursuant
to the provisions of § 30.736 (b) (2) of
this chapter shall be deemed to be made
pursuant to the proviions of this
section.

If the election to compute income from
long-term contracts upon the percent-
age of completion method of acobunting
is made in an excess profits t"- return
filed on or after October 21; 1942, the
taxpayer shall file. with its return for
such year the following:

(a) A schedule setting forth in co-
lumnar form a comparison between the
gros Income from long-term contracts
reported in the long-term contract base
period and the gross income from long-
term contracts which would be re-
ported upon the completed contract
basis for the taxable year, together with
a statement of the percentage which the
latter bears to the average of the former.

(b) A schedule showing the recompu-
tation of the average base period net in-
come and the excess proflts net income
for each year in the base period with
Income from long-term contracts com-
puted upon the percentage of comple-
tion method of accounting. Included in
this schedule -hall be an analysis of all
long-term contracts entered into, the
income from which has been reported in
income tax returns for the purposes of
Chapter I for the taxable years beg-in-
ning with the first taxable year in the
base period of the taxpayer and ending
with the taxable year for which the
election is made, and including all long-
term contracts which in such year of
election are in the process of completion.
The schedule shall contain a statement
of the percentage of completion of such
contracts for a such years; supported,
if po.-ible, by architect'V. certificates or,
if such certificates are not obtainable
for such prior years, by other competent
evidence establishing the 'prcentage of
completion claimed for such years.

(c) Amended excess profits tax re-
turns for each prior excezs profits ta--

taxable-year for which a re~ompuatafion
is necezzitated by reason of the election
to recompute income from long-term
contracts upon the percentage of com-
pletion method of accounting, and
amended income tax returns if neces-
sary to reflect the recomputation of ez-
cez3 profits ta= for such prior year. If
the recomputation has produced an
overassesament for any of such years,
the taxpayer should file a claim for re-
fund on Form C43 with the amended re-
turns for such years.

If the taxpayer desires to make the
election under section 736 (b) for an
excezs profits tax taxable year, the re-
turn for which was filed prior to October
21, 1942, such election shall be made by
the taxpayer filing an amended excess
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profits tax return for such year and an
amended income tax return for such
year, if necessary to reflect the recom-
putation of the excess profits tax for the
year, on or before April 21, 1943. The
additional information set forth in the
preceding paragraph shall also be filed
with sach returns.

If thd taxpayer elects under the pro-
visions of section 736 (b) and this sec-
tion to compute its excess profits net
income from long-term contracts upon
the percentage of completion method of
accounting, such election shall be ir-
revocable when once made. The elec-
tion shall apply to all other long-term
contracts entered into by the taxpayer,
whether completed in the past, or in the
taxable year, or whether such contracts
are partly performed and are to be com-
pleted in 'the future, and to contracts.
which may be entered into in the future
as well as to contracts which have al-
ready been entered into by the taxpayer.
The income for excess profits tax pur-
poses for each taxable year prior to the
year in which the election is made to
compute exczss profits net income from
-long-term contracts upon the percentage
of completion .method of accounting
shall 'be adjusted to conform to such
method. The excess profits net income
under section 711 (b) for each taxable
year in the base period, for the purposes
of computing the average base period net
income under section 713 or section 742,
shall also be adjusted so as to conform
to such election and the income from
long-term contracts shall be computed
upon the percentage of completion
method of accounting. If the taxpayer
uses the excess profits credit based upon
invested capital pursuant to section 714,
the determination of accumulated earn-
ings and profits shall be made without
regard to any adjustment resulting from
any election made under section 736 (b)
or this section, except as such election
is reflected in the amount of income tax
or excess profits tax payable for taxable
years beginning after December 31, 1939.

The election made pursuant to section
736 (b) and this section to compute in-
come from long-term contracts upon the
percentage of completion method of ac-
counting shall apply only with respect to
average base period net income and to
excess profits net income for an excess
profits tax taxable year. 'For purposes
of the income tax under Chapter 1, or
the surtax on personal holding compa-
nies or the declared value excess profits
tax under Chapter 2, income from such
coptracts shall be computed upon the
cotnpleted contract basis.

'If the taxpayer does not satisfy the
eligibility requirements of section 736 (b)
and § 35.736 (b)-1 for a taxable year be-
ginning prior to January 1, 1943, it is not
precluded from electing for any subse-
quent excess profits tax taxable year with
respect to which it satisfies such eligibil-
ity requirements to compute its income
from long-termcontracts on the per-
centage of completion basis for the pur-
poses of the excess profits tax. More-
over, the taxpayer need not elect under
section 736 (b) and this section to com-
pute income from long-term contracts
on the percentage of completion basis
for the first excess profits tax taxable

year with respect to which the eligibility
requirements are satisfied. Failure so
to elect does not preclude an election for
a subsequent excess brofits tax taxable
year with respect to which the eligibility
requirements are met.

§ 35.736 (b)-3 Computation of net in-
come upon percentage of completion
method of accounting-(a) Excess prof-
its tax taxable year. If a taxpayer has
elected under section 736 (b) and § 35.736
(b) -2 to compute for excess profits tax
purposes its net income from -long-term
contracts upon the percentage of com-
pletion method of accounting, in lieu of
the completed contract basis, gross in-
come from such long-term contracts
shall be reported for each excess profits
tax taxable year upon the basis of per-
centage of completion of such contract
in such year. Theie shall be deducted
from such gross income for a taxable.

* y~ar all expenditures made during such
year on account of the contract, account
being taken of the material and supplies
on hand at the beginning and end of
the taxable year for use in connection
with the work under the contract but
not yet so applied. Any deductions un-
der section 23 which are limited to a
percentage of net income (computed
without regard to such deduction, as for
example, the deduction for charitable
contributions which is. allowed by sec-r
tion 23 (q)) shall, for excess profits tax
purposes, be determined upon the basis
of such net income with the income from
long-term contracts computed upon the
percentage of completion method of ac-
counting, and not upon the basis of net
income for Chapter 1 purposes. No re-
serve for bad debts arising from ac-
counts receivable from long-term con-
tracts may be set up for excess profits
tax purposes unless a reserve has been
established for income tax purposes.

In 'computing the net operating loss^
deduction for the purposes of the excess
profits tax for a taxabl6 year pursuant to
section 21 (s), section 122, and section
711 (a) (1) (J) or section 711 (a) (2) (L),
the net operating loss under section
122 (a) and the net income under section
122 (b) for any taxable year prior or sub-
sequent to the taxable year in which the
election under section 736 (b) -and
§ -35.736 (b)-2'is made shall be deter-
mined -by computing income from long-
term contracts upon the percentage of
completion method of accounting. The
excess profits net income for the taxable
year for which the net operating loss de-
duction is computed shall,'for the pur-
poses of the reduction provided by sec-
tion 711. (a) (1) (J)" (It) or section
711 (a) (2) (L) (ii),.be determined by
computing income from long-term con-
tcts upon the percentage of comple-
tion method of accounting.

In computing normal tax net income
for the purposes of determining excess
profits net income, the credit for divi-
dends received shall be limited to 85
percent of tle adjusted net income com-
puted by determining Income from long-
term contracts upon the percentage of
completion method of accounting as pro-
vided in section 736 (b) and this section
Instead of upon the completed contract
basis.

- The excess profits tax may be com-
puted under section 710 (a) (1) (B) as
an amount which-when added to the
normal tax and surtax computed under
Chapter 1 equals 80 percent of the cor-
poration surtax net Income computed
without regard to the credit under see-
tion 26 (e) (relating to income subject
to excess profits tax). For such purpose,
the corporation surtax net income shall
be determined by computing the Income
from long-term contracts upon the per-
centage of completion method Qf ac-
counting. The credit for dividends re-
ceived used In computing corporation
surtax net income shall be limited to 85
percent of the net income determined by
computing income from long-term con-
tracts upon the percentage of complo-
lion method of accounting, and the
aormal tax and surtax shall be the
actual normal tax and surtax de-
termined under Chapter 1.

The unused excess profits credit under
section 710 (c) (2) for any excess profits
tax taxable year for which the excess
profits net Income Is determined by com-
puting income from long-term contracts
up~on the percentage of d ompletion
method of accounting pursuant to the
election- exercised under section 736 (b)
and § 35.736 (b) -2 shall be c6mputed with
regard to the excess profits net Income
so computed. The adjusted excess profits
net income used in the computation of
the unused excess profits credit carry-
back and carry-over under section 710
(c) (3) shall be the adjusted excess
profits net income determined by com-
puting Income from long-term contracts
upon the percentage of completion
method of accounting as described In this'
section. The unused excess profits credit
adjustment for any taxable year shall be
the aggregate of the unused excess
profits credit carry-overs and unused ex-
cess profits credit carry-backs to such
taxable year, and shall be applied against
excess profits net Income for such year
determined by computing Income from
long-term contracts upon the percentage
of completion method of accounting.
However, no unused excess profits credit
carry-back may be used against excess
profits net income for an excess profits
tax taxable year beginning prior to Jafi-
uary 1, 1941, regardless of the fact that

,the excess profits net income for such
year has been Increased by Income from
long-term contracts computed upon the
percentage of completion method of ac-
counting, whereas if such Income had
been computed upon the completed con-

"tract basis it would be attributable to a
subsequent taxable year to which an un-
used excess profits credit carry-back
would be allowed. For the computa-
tion of the unused excess profits credit
adjustment, see section 710 (c) and
§ 35.710-4.

The excess profits tax for a taxable
year recomputed as provided in this sec-
tion shall be the excess profits tax for
such year for the purposes of the pro-
visions of Supplement L of Chapter 1,
relating to assessment and collection of
deficiency, the provisions of Supplement

2\f of Chapter 1, relating to Interest and
additions to tax, and the provisions of
Supplement 0 of Chapter 1, relating to
overpayments. Any amount of excess
profits tax deferred under section q1O (a),
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(5) on account of relief caimed under
section 722,. any amount of foreign tax
credit under section 729 (c) and (d)
which is limited to a portion of the ex-
cess profits tax imposed, any credit for
debt retirement under section 783, and
any amount of post-war refund under
section 780 shall be computed with re-
spect to the excess profits tax so deter-
mined.

In no event shall income from long-
term. contracts computed for excess
profits tax purposes upon the percentage
of completion method of accounting pur-
suant to an election under section 736 (b)
nd § 35.'736 (b)-2 be considered ab-

normal income under section 721.
"(b) Taxable year in the b&se period.

If a taxpayer elects, pursuant to section
736 (b) and t 35.736 (b)-2, to compute its
income from long-term contracts upon
the percentage of completion method of
accounting, the excess profits net in-
come for a taxable year in the base period
to be used in computing the average base
period net income shall be computed
pursuant to section 711 (b) but with-in-
come from long-term contracts com-
puted upon the percentage of completion
method of accounting as described in

-§ 35.736 (b)-3 in lieu of the completed
contract basis method. In such event
gross income atttibutable to each long-
term contract shall be placed in the ap-
propriate year in the base period upon
the percentage of completion method of
accounting, regardless of whether such
contract was completed.in a subsequent
year in the base period or in an excess
profits tax taiable year dind regardless of
when gross income from such contract
was reported for income tax purposes
under Chapter -, Likewise, gross income
attributable to each long-term contract
completed during a-taxable year in the
base period shall be included in income
for such year only to the extent to which
such income is attributable- to the per-
centage of the contract completed in
such year. Gross income .attributable to
the percentage of the contract completed
prior to the base period shall be excluded
in the computation of excess profits net
income for a taxable year in the base
period and consequently from average
base period net income. Ther-e shall be
deducted from such gross income for
each, taxable year in the base period all
expenditures made during the taxable
year on account of the contract, account
being taken of the material and supplies
on hand at the beginning and end of each
year for use in connection with the work
under the contract but not yet so applied.

(c) Adjustment of income-tax liability.
For purposes of the normal tax and sur-
tax and of the surtax on corporations
improperly accumulating surplus imposed-
by Chapter 1, the excess profits tax im-
posed by Subchapter E of Chapter 2 for
any taxable year on account of the ad-
justment in excess profits tax for such
year required by the recomputation of
income from long-term contracts upon
the percentage of completion method of
accounting pursuant to the election un-
der section 736(b), shall be considered
a part of the excess profits tax imposed
by Subchapter-E of Chapter 2 for the
taxable yedr in which such income is,

without regard to the provisions of Eec-
tion 736(b), includible In gross income.

The excess profits tax imposed by Sub-
chapter E of Chapter 2 for any excess
profits tax taxable year on account of
the recomputation of Income from long-
term contracts required by section 130 (b)
shall be the amount by which the excess
profits tax imposed for such year with
the income from long-term contracts
computed upon the percentage of com-
pletion method of accounting exceeds the
excess profits tax Imposed for such year
computed upon the completed contract
basis method of accounting. The
amount of such increase In excess profits
tax which is attributable to the Inclusion
in excess profits net income for such year
of income from long-term contracts
computed upon the percentage of com-
pletion method of accounting shall be
added to the excess profits tax Imposed
for the year In which the income from
such long-term contracts would be in-
cludible in gross income under the com-
pleted contract basis method of account-
ing. -The amount of such increase shall
be the increase prior to the inclusion in
the excess profits tax for the taxable
year in which the increase is determined
of any increase in a prior taxable year
attributable to a contract the gross in-
come from which would beTeported upon
the completed contract basis for the year
for which the increase is determined. If
an increase nexcess profits tax for a
taxable year is due to income attributa-
ble to two or more contracts which are
not completed in such year but the In-
come from which is included In excess
profits net income for such year upon
the percentage of completion method of
accounting, the portion of such increase
attributable to each contract shall be the
same proportion of the total increase for
such year which the Income attributable
to such contract for such year is of the
total income from such contracts for
such year. The amount of Income com-
puted upon the percentage of completion
method of accounting which is attribu-
table to a contract In any taxable year
shall be the gross income (so computed)
minus the direct cost for such year on
account of such contract, but shall not
include any deductions expenses, or costs
which are not directly charged to such
contract under the method of cost ac-
counting employed by the taxpayer. The
increase in excess profits tax so attrib-
uted to each contract shall be consld-
ered to be a part of the excess profits
tax for the taxable year In which such
contract is completed and in which the
income would be repdrted under the com-
pleted contract basis method of account-
ing.

For the purposes of the credit under
section 26 (e) for income subject to
excess profits tax, the excess profits tax
for any taxable year for which an in-
crease in tax is considered to be part
of the tax for a subsequent taxable year
shall be deemed to be the exce-s profits
tax computed for such year upon the
completed contract basis method of ac-
counting, increased by any increase in
excess profits tax for a prior taxable
year due to income from long-term con-
tracts being computed upon the per-
centage of completion method of ac-
counting if the income from such con-

tracts would have been reported for the
taxable year upon the completed con-
tract basis.

If the excess profits tax imposed for
an excess profits tax taxable year re-
computed pursuant to the election un-
der section 736 (b) is Icps than the ex-
cess profits tax Imposed for such prior
year computed without regard to the
election under section 736 (b), there is
no amount of excess profits tax attrib-
utable to any contract which is to be
completed in a future year and the in-
come from which, computed upon tha
completed contract basis, would be in-
eluded in gross income for such future
year. Consequently no adjustment in
the excess profits tax for such future
year is to be made. With respect to the
taxable year for which the excess profits
tax recomputed pursuant to the election
under section 736 (b) is less than the
excess profits tax computed without re-
gard to such election, the excess profits
tax for the purposes of Chapter 1 shall
be the excess profits tax computed pur-
suant to the election under section "136
(b) Increased by any increase in excess
profits tax for a prior taxable year due
to income from long-term contracts be-
ing computed upon the percentage of
completion method of accounting if the
income from such contracts would have
been reported for the taxable year upon
the completed contract basis.

The excess profits tax imposed by
Subchapter E of Chapter 2 for any tax-
able year siall be the tax prior to the ta
deferment under section 710 (a) (5), prior
to the credit for foreign taxes under sec-
tion 729(c) and (d), prior to the credit
for debt retirement under section 1183,
and prior to the adjustment under section
'73 in case of position inconsistent with
prior Income tax llabilitj. The recom-
putation pursuant to the election under
section '736(b) of excess profits tax im-
posed for any taxable year Involves not
only a recomDutation of the exce profits
net income for such. taxable year by
placing income from long-term contracts
upon the percentage of completion
method of accounting, but also a recom-
putation of the average base pariod net
income upon such accounting method, If
the excess profits credit based on income
pursuant to section '713 is used.

If income from long-term contracts is
computed upon the percentage of com-
pletion method of accounting pursuant to
the election under section 736(b)- the
following rules are applicable in deter-
mining, for the purposes R! Chapter 1,
the excess profits tax, and the method of
utilizing such tax, for a taxable year in'
which income from such contracts wduld
be reported upon the completed contract
basis:

(1) There is allowed as a credit by
section 26(e) in computing normal tax
net income and surtax net income, the
amount of income subject to excess
profits tax. I the excess profits tax is
computed pursuant to an election under
section 736(b), such income is the
amount of which the excess profits tax
computed under section '10 (a) (1) (A) I
S0 percent. For purposes of the credit
provided by section 26(e), the'amount of
excess profits tax so computed is con-
sdered to include the increase in excess
profits tax imposed for a year baginning
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Excess rofits tax--Continued

18. Excess profits tax (90 percent)

19. Exces profits tax upon which is based credit under section 26(o) for 192
income tax purposes (item 18 plus $16,759.94, portion of increso In 1
excess profits tax attributable to contract G completed in 1942 2)......

20. Credit under section 26(e) for income subject to excess profits tax for 10-2

income tax purposes (amount of which 035,614.94 (item f9) Is 90 percent)--

Without regard to section 736(b)

(1) Excess profits net income (completed contract bass)
(1i) Less: Excess profits. CG7,212. ED

(iII) Specific em5,.000.0C

(iv) Adjusted excess profits net i-

(v) Excess profits tax ($41,500 plus 50 percent of $32,737.60).

Pursuant to election under section 736(b)

(vi) Excess profits net income (percentage of completion method)
(vii) Less: Excess profits credit -------- 0113, OO

(viii) Specific exemption------ ----- ------ ---- 5,000

(ix) Adjusted excess profits net income. -

(z) Excess profits tax ($41,50"plus 50 percent of 8-. .

(xi) Increase in excess profits tax due to election under section 736(b) (item

(x) minus item (-

(xii) Portion of increase attributable to contract G completed In 1942

15000of$24,58L25)
220,000

Tax computed without regard to section 736 (b):
Income tax- --- -- -------

Excess profits tax..- -- - - --------

'Va cn-nned nursunt to election under section 736 (b) :
Income tax ..----------------- --------------- -

Excess profits tax--

Total__

Tax saving resulting from election under section 736 (b)

This amount is derived from the following computations of exce profits

under the law applicable to 1941. For complete computations of the Income and
taxes for 1940 and 1941 both wilthqut regard to section 736(b) and pursuant to
section 736(b), in the case of the. above example, see the example In § 30.7
this chapter.

[Szc. 736. ERa o
PAYES AND TAZPAEIS

LONG-TRE CONTRAC'n

(d), Rev. Act 1942.)]

(c) Adjustment oni
an adjustment specif
subsection (b), as th
respect to any taxable
date of the election
subsection (a) or sub
may bg, or within tw
by-any provision or:
this section and othe
lating to compromi
shall .nevertheless be
the taxable year for
sought a notice of d
claim for refund is fi
within two years aite
is made. If at the
such notice of deficie
claim for refund, the
vented, then the am
authorized by this s
ited to the increase o
posed by Chapter 1
vlously determined

an 3XSvALLs BASIS TAX- which results solely from the

s Inco= moss section (a), or cubrection (b)
3. (Added by sec. 222 may be, and such amount ab

and collected, or credited or ro
same manner as if it were a
an overpayment, as the caze ma

account of change. If taxable year and as If on the.
ed in subsection (a) or election, two years remain bcfo
e case may be, is, with ton of the period of limltation
-year. prevented, on the ment or the ilMing of claim f
by the taxpayer under the taxable yea. The tax pre
bsection (b), as the case mined shall be azcertained in ac

o ears from such date, section 734 (d). The amount
rule of law (other than and collected under this cub-
r than section 3761. re- -ame manner as If It we-re a d
ses), such, adjustment be refunded or credited in the
made if in respect of as If It were an overpaymcnt,
which adjustment Is imin'lied by any credit or

eficiency is mailed or a upon any Item, inclusion, dcd
led, as the case may be, exemption, gain or Iczs, other

the date such election suiting from the effect of cub
time of the mailing of subsection (b), as the case n
acy or the fing of such amount, If paid, shall not bo
e adjustment is so pre- a claim or suit for refund, or
ount of the adjustment neous refund based upon any
ubsection shall be lim- don, deduction, credit, esm)
r decrease in the tax um- loss, other than one resulting I

nd this subchapter pre- of subsection (a) pr sub:cctio
for such taxable year case may be.

061. c of cThahigas ; fr elzetion ird.-t
_______ sc~ion 73G (a) or clion 736 Wl,. Tha

recomputntlon of the tax liability au-
thorized by section 736 (c) am2lies to the

35,014.94 income tax and to the siirt", on cor-
poratlons improperly accumulaf ,
surplus, Imposed by Chapter 1, and to

3, 57-. 1 the excess profits ta-x ipoced by Sub-
chapter E of Chapter 2. Under section
736 (c), if the adjustment of any such

0203.oU0.60 taxes Imposed for any taxable yaar, ta
give effect to the recomputations pranid-
ed under section 736 (a) (in the casm of

72.212. ED an installment basis taxpayer) or under

132.7-7.-3 section 736 (b) (in the case of a taxpzyer
with long-term cbntmacts), is prevented

57, 03.75 on the date of the election by the tax-
payer under section 736 (a) or sectcon
736 (b), as the case may be, or within tw7o

360,0 . O0 years from such date by any provision of
law (other than section 7M3 and other
than section 3761, relating to compra-

118, oo. c: mines) or by any rule of la7w, including
the doctrine of res adludicata, an ad-

181i,o.c justment shall neverthelEs be made if
with rspect to the taxable year for which

82,475.03 such adjustment is sought a notice of de-
ficlency is mailed or a claim for ref=2
is filed, as the case may be, mithin tvo

* 1 years after the date such election was
made. Section 73G We) applies only if
at the time of filing of a clim for re-

10, 73a. M fund or the mailing of the notice of the
deficiency the adjustment vould other-
wise be prevented by the runnipg of the

3, Co.25 statute of limitations, by the.execution
1 C. . of a closing agreement, by the operation

of the rule of res adjudleata, or becauz -

170, E2.18 of other reasons. -or reference to pra-
visions which would prevent adjustment
except for the provisions of section

- 70,1J71.4 736 (c), see § 29.3301 (b)-0 of this chap-
18,855.6V ter. Section '136 (c) is not applicable

if, on the date of the filing of the claim
03, 2.14 for refund or the mNfllng of the notice
_____ of deficiency, adJustment of the tax l-

9C. Q4 abilty is per istcible vithout re-ourse to
tan for 191L such section.
xcez- profits The amount of the adjustment au-

lcctlon under thorizzd by section 736 is linmlted to the
3(b)-3(c) of increase or decrease in the tax impzead

by Chapter 1 or the tax imposed by Sub-
chapter E of Chapter 2 previously deter-

ceact of cub- mined for the taable year which results
. o the c=-3 solely from the revision of the excess
1 te : = =-d profits tax liability effectuated by secton
unded, In the "30 (a) or scctlon 736 (b), as the caza
deficlcncy or may be, and the collateral effects of sush
y be, for cuch r
date of cuch revision upon items of Income, dedne-

re the elm- tIons, credits, average base period net
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remain before, the expiration of the pe-
riod of limitation upon assessment or the
filing of a claim for refund for the tax-
able year. The amount of the adjust-
ment considered as a deficiency or as an
overpayment, as the case may be, will
bear interest to the extent provided by
the internal revenue laws applicable to
deficiencies and overpayments for the
taxable year for which the adjustment is
made.

The amount of any adjustmfent under
section 736 (c) to be collected in the same
maner as if it were a deficiency und the,
amount of any adjustment to be re-
funded or credited in the same manner
as If it were an overpayment, as the case
may be, shall not be diminished by any
credit or set-off based upon any item,
Inclusion, deduction, credit, exemption or
gain or loss other than one resulting
from the effect of section 736 (a) or sec-
tion 736 (b), as the case may be.

The amount of any adjustment under
the provisions of section 736 (c) which
is refunded may not subsequently be re-
covered in a suit for erroneous refund
based upon any adjustment other than
one resulting from the revision of excess
profits tax liability occasioned by the
recomputation of tax pursuant to an
election under section 736 (a) or section
736 (b), as the case may be. The amount*
of any adjustment under section 736 (c)
which is assessed and collected as a de-
ficiency may not thereafter be recovered
by the taxpayer in any suit for refund
based upon any adjustment other than
one resulting from the revision of ex-
cess profits tax liability occasioned by
the recomputation of tax pursuant to
an election under section 736 (a) or sec-
tion 736 (b), as the case may be.

RULES IN CONNECTION VITH CERTAIN
EXCEANGES's

EXCESS PROFITS CREDIT BASED ON INCOME 2

SEC. 745. DE1'NMroIS. [Added by sec. 201,
Second Rev. Act 1940; amended by sec. 8 (a),
(b), and (c), Excess _Profits Tax Amend-
ments 1941, and by sec. 228' (a), Rev. Act
1942.]

For the purposes of this Supplement-
(a) Acquiring corporatibn. The term "ac-s

quiring corporation'? means--
(1) A corporation which has acquired-
(A) substantially all the properties of an-

other corporation and the whole or a part
of the consideration for the transfer of such'
properties is the transfer to such other cor--
poration of all the stock of all classes (except

Nqualifying shares) of the corporation which
has acquired such properties, or

(B) substantially all the properties of an-
other corporation and the sole consideration
for the transfer of such properties is the
transfer to such other corporation of voting
stock of the corporation which has acquired
such properties, or

(C) before October 1, 1940, properties of
another corporation solely as paid-in surplus
or a contribution to capital in respect of
voting stock owned by such other corpora-
tion, or

(D) substantially all the properties of a
partnership in an exchange to which section
112 (b) (5), or so much of section 112 (c) or
(e) as refers to section 112 (b) (5), or to

2 Part II, sections 740-761 of the Internal
Revenue Code..

2Supplement A, sections 740-744 of the
Internal Revenue Code.

which a corresponding provision of a prior
revenue law, Is or was applicable.

For the purposes of subparagraphs (B) and
(C) in determining whether such voting stock
or such paid-in surplus or: contribution to
capital Is the sole consideration, the assump-

- tion by the acquiring corporation of a lia-
blty of the other, or the fact that property
acquired is subject to a liability, shall be dis-
regarded. Subparagraph (B) or (C) shall
apply only if the corporation* transferring
such properties is forthwith completely liqui-
dated in pursuance of the plan under which
the acquisition is made; and the transaction
of which the -acquisition is a. part has the
effect of a statutory merger or consolidation.

(2) A corporation which, has acquired
property from another corporation in a trans-
action with respect to which gain or loss was'
not recognized under section 112 (b) (6) of
Chapter 1 or a corresponding provision of a
prior revenue law;

(3) A corporation the result of a statutory
merger of two or more corporations; or

(4) A corporation the result of a statutory
consolidation of two or, more corporations.

(b) Component corporation. The term
"component corporation" means-

- (1) In the case of a, transaction described'
in subsection (a) (1), the corporation which
transferred the assets;

(2) In the case of a transaction described
in subsection (a) (2), the corporation the
property of which was acquired;
. (3) In the case of a statutory merger, all
corporations merged, except the corporation
.resulting from the merger; or

(4) In the case of a statutory consolida-
tion, all corporations consolidated, except the
corporation resulting from the consolidation;
or

(5) In the case of a transaction specified
in subsection (a) (1) (D), the partnership
whose properties were acquired.

(q) Income of certain component corpora-
tions not included. For the purposes of sec-
tion 712, section 742, and section 743 in the
case of a corporation which is a component
corporation in a transaction described in sub-
section (a)-

(1) Except as'provided in paragraph (27,
for the purpose of computing, for any taxable
year beginning after December 31, 1941, the
excess profits credit of such component corpo-
ration or of an acquiring corporation of which
the acquiring corporation in such trangaction
Is not a component, except in the application
of sections 713 (f) and 742 (h) (other than
the limitation on the amount of average base
period net income or Supplement -A average
base period net income, as the case may be,
determined thereunder), no account shall be
taken of the excess profits net income of such
component corporation for any period before
the day after such transaction, or of the
excegs profits net income for any period be-
fore the day after such transaction of its
component corporations in: any transaction
before such transaction, and no account shall
be taken of the capital addition or capital
reduction of such component corporation
either immediately before such transaction or
for any prior period, or of the capital addition
or capital reduction either immediately be-
fore such transaction or for any prior period
of its component corporations in any trans-
action before such transaction.

(2) In case such transaction occurred in a
,taxable year of such omponent corporation
beginning after December 31, 1941, for the
purpose of computing the excess profits credit
of such component corporation for such tax-
able year, the amount of its average base
period net income or Supplement A average
base period net income, as the case may be,
shall be limited to an amount which bears
the same ratio to tiuch average base period
net income or Supplement A average base
period net income, as the case may be (com-
puted without regard-to this paragraph but
with the application of paragraph (1) in case

of a prior transaction described In subzcotlon
(a) with respect to such component corpora-
tion or a component corporation thorcoD as
the number of days In such taxable year be.
fore the day after such transaction biars to
the total number of days In such taxable
year.

For the purposes of section 742, In the case
of a corporation which is a component corpo-
ration in a transaction described in subsec-
tion (a), In computing for tiny taxable year
the Supplement A average bare period not
income of the acquiring corporation in such
transaction or of a corporation of which such
acquiring corporation becomes a component
corporation, no account shall be taken of the
excess profits net Incoene of such component
corporation for any period beginning with
the day after such transaction.

(d) In the case of a taxpayer which is an
acquiring corporation the base period shall
be the four calendar years 1030 to 1930, both
inclusive, except that, If the taxpayer be.
came an acquiring corporation prior to Sop-
tember 1, 1940, the base period shall be the
same as that applicable to its first taxable
year ending in 1941.

(e) Base period years. In the case of a
taxpayer which is an acquiring coiporation
its base period years shall be the four suc-
cessive twelve-month periods beginning on
the same date as the beginning of its base
period.

(f) Existence of acquiring corporation.
For the purposes of section 712(a), If any
component corporation of the taxpayer wvs
in existence before January 1, 1940, the tax-
payer shall be considered to have been In
existence before such date.

(g) Comp.onent.corporations of component
corporations. If a corporation is a compo-
nent corporation of an acquiring corpora-
tion, under subsection (b) or under this sub-
section, it shall (except for the purposes of
section 742(d) (1) and (2) and section
743(a) (1), (2), and (3)) also bea component
corporation of the corporation of which such
acquiring corporation is a component cor-
poration.

(h) Sole proprietorship. For the purposes
of sections 740(a) (1) (D), 740(b) (5), and
742(g), a business owned by a solo proprietor-
ship shall be considered a partnership,

§ 35.740-1 Purpose and scope of sup-
plement A. (a) The term "Supplement
A," when used In these regulations, means
sections 740 and 742 to 744. Supplement
A provides rules governing the right to
use the excess profits credit based on In-
come and the method of computing such
credit, in the case of certain "acquiring"
corporations. An acquiring corporation
Is a domestic corporation which has ab-
sorbed one or more other domestic cor-
porations, partnerships, or businesses
owned by sole proprietorships In a trans-
action meeting the requirements set forth
In section 740(a), which transaction is
generally referred to In these regulations
as a "Supplement A transaction." Each
such absorbed corporation, partnership,
or business owned by a sole proprietor-
ship is designated a component corpora-
tion of the acquiring corporation.
Furthermore, except for the purposes of
section 742(d) (1) and (2) and section
743(a) (1), (2), and (3), If an acquir-
ing corporation Is later absorbed by an-
other acquiring corporation, all of the
component corporations of the first ac-
quiring corporation become component
corporations of the second acquiring cor-
poration. A foreign corporation cannot
be an acquiring corporation and neither
a foreign corporation, a foreign partner-
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ship, nor a business owned by a foreign
sole proprietorship can be a component
corporation (see section 744).

(b) The purpose of Supplement A is in
general to attribute to an acquiring cor-
poration the existence of corporations,
partnerships, or businesses owned by sole
proprietorships absorbed by it, together
with the base period excess profits net
income or deficit in excess profits net in-
come and the net capital changes of such
predecessors, in order (1) that a corpora-
tion the corporate life of which In sub-
stance, though not in form, includes the
base period may use the excess profits
,credit Jbased on income and (2) that a
corporation composed in whole or in part
of component corporations may compute
its excess profits credit in the light of the
base period experience of the entire
enterprise. Accprdingly, an acquiring
corporation which was not actually in
existence before the close of its base
period, as defined in section 740(d), is
given the right to use the excess profits
credit based on income, provided that it
has a component corporation actually In
existence before January 1, 1940. In the
case of an acquiring corporation which
was actually in existence before January
1, 1940, aiid which uses an excess profits
credit based on income; its average base.
period net income must be computed
under section 713 or Supplement A,
whichever method results in the greater
average base period income. If an ac-

"quiring corporation computes its average
base period net income under Supple-
ment A, it is required to take into account
the daily capital addition or reduction of
each component corporation in comput-
ing its daily capital addition or reduc-
tion for each day-after the Supplement A
transaction, subject to the rules of sec-
tion 743 and § 35.743-1.

§ 35.740-2 Transactions whereby a
corporation becomes -an acquiring corpo-
ration. (a) The types of transactions
whereby a corporation can become an ac-
quiring corporation are specifically de-
scribed in section 740(a). In addition to
statutory mergers and consolidations and
the acquisition of property In a complete
liquidation in which gain or loss is not
recognized because of the provisions of
section 112(b) (6) or the same section us
contained in the Revenue Act of 1936 or
1938, only the following types of trans-
actions are included:

(1) The acquisition by one corpora-
otion, in exchange in whole or in part for
all of its stock of all classes (except quali-
fying shares), of substantially all the
properties of another corporation.- See
section 112 (g) (1) (D.

(2) The acquistion by one corporation,
in exchange solely for all or a part of its
voting stock, of substantially all the
properties of another corporation, but in
determining whether the exchange is
solely for voting stock the assumption by
th. acquiring corporation of a liability of
the other, or the fact that property ac-
quired is subject to a liability, shall be
disregarded. See section 112 (g) (1)
C). In this type of transaction itis also

required that the transferor corporation
be forthwith completely liquidated pur-
suant to the plan under which the tran-

-fer of its properties was made and that
the transaction of which the transfer Is
a part have the effect of a statutory mer-
ger or consolidation.

(3) The acquistion before October 1,
1940, by one corporation of properties of
another corporation solely as paid-in

•surplus or a contribution to capital in
respect of voting stock of the acquiring
corporation owned by the transferor cor-
poration, but in determining whether the
acquisition is solely as paid-In surplus or
a contribution to capital the assumption
by the acquiring corporation of a liabil-
ity of the other, or the fact that prop-
erty acquired is subject to a liability.
shall be disregarded. As in the case of
(2) above, it is also required that the
transferor corporation be forthwith com-
pletely liquidated pursuant to the plan
under which the transfer of properties
was made and that the transaction of
which the transfer is a part have the
effect of a statutory merger or consoli-
dation.

(4) The acquisition of substantially
all the properties of a partnership In an
exchange to which section 112 (b) (5),
or so much of section 112 c) or (e) as
refers to section 112 (b), (5), or to which
the corresponding provisions of a prior
revenue law, is or was applicable. For
the purposes of this paragraph a busi-
ness owned by a sole proprietorship shall
be considered a partnership.

(b) The types of transactions set forth
in section 740(a). other than those set
forth In section 740(a) (1) (C), either are
embraced within the definition of a re-
organization -contained in section
112(g) (1), are transfers to a controlled
corporation within the meaning of sec-
tion 112(b)(5) and related sections, or
are complete liquidations within the
meaning of section 112(b)(6). Since
Supplement A applies only to cases where
there is a sufficient continuity of Interest
to justify treating a corporation by which
the assets of another corporation, a part-
nership, or a business owned by a sole
proprietorship have been acquired, as
standing in the place of Its predecessor.
such transactions must satisfy all the re-
quirements of the rem-ulations prescribed
under section 112 with respect to such
transactions In order that the transferee
corporation may be treated as an acquir-
ing corporation.

(c) The purposes of section 740(c) are
fourfold:

(1) In general, It confines the- base
period experience of a component corpo-
iration for the period before the day after
the Supplement A transaction and its
capital changes immediately before such
transaction and for any prior period to
the acquiring corporation In such trans-
action or to an acquiring corporation of
which the first acquiring corporation Is a
component corporation.

(2) It permits a component corpora-
tion which does not terminate Its
existence in connection with the Sup-
plement A transaction to take into ac-
count Its entire base period experience
(including that for the day of and the
period before such transaction) for the
purposes of sections 713 (W and 742(h),
except that Its experience for the period

before the day after the transaction can-
not be taken into account for the pur-
pose of applying the limitation prescribed
in such sections as to the ma.mum
amount of average base period net in-
come. (See further 9 35.742-1 (c) J

(3) It limits a component corporation
which does not terminate its existence in
connection with the Supplement A trans-
action, for the purpose of its credit under
section 713 or section 742 in computing
its excezs profits tax for the taxable yEar
in which the transaction Occurs, to the
proportionate part of its base period em-
parience (after the application of section
740 (c) (1) as explained in ubpar--
graphs (1) and. (2) above in cas
of a prior transaction) which the
number of days in such taxable year
before the day after such transaction
b -ars to the total number of days In sch
taxable year. If the component corpo-
ration goes out of existence on the day
of the Supplement A transaction in a
taxable year of such component which
begins after DMcember 31, 1941, and ends
on the day of the Supplement A trans-
action (by reason of the termination of
Its existence, or for any other reason),
It Is entitled, subject to these rezulations,
to use Its entire average base period net
income for the purpose of computing its
exces-s profits credit to be applied for
such year. (For a corresponding pro-
vision In the case of the acquiring cor-
poration In a Supplement A transaction
occurring during its excess profits tax
taxable year and an illustration of the
application of such corresponding pro-
vision and section 740 (c) (2), see sec-
tion 742 (f) (2) and F 35.742-3 (c).)

(4) It prevents a corporation acuir-
ing a component corporation which
does not terminate-its existence in con-
nection with the transaction from t_'T'-
ing into account the base period experi-
ence of the component corporation after
such transaction for the purpose of com-
puting Its excess profits credit based on
income.

The operation of section 740 (c), from
the standpoint of the purpose descried
in. (1) above, is as follow,: If a corpora-
tion is a component corporation in, for
example, a transaction described in sec-
tion 740 (a) (1) (A), occurring within
the base period, and if the existence of
such corporation i9 not terminated in
connection with such transaction, its
base period experience for the period
before the day after such transaction is
given to the acquiring corporation in
such transaction or to an acquiring cor-
poration of which the first acquiring cor-
poration Is a component corporation.
Consequently, assuming that such Com-
ponent corporation remains in existence
and continues business with properties
acquired after such transaction, it will
not, except for a limited purpose in com-
puting average base period net income
under section '713 (f) or section 742 (h),
receive any benefit from its experience
on the day of and prior to such transac-
tion, nor can Its experience on the day
of and prior to such transaction be pssed
on to another acquiring corporation In
a subsequent Supplement A transaction
in which It Is the component corporation.
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The same rule is applicable to each suc-
cessive Supplement A transaction to
which such corporation is a party as'a
component corporation and id connec-
tion.with which its existence is not termi-
nated. Section 740 (c) applies to all
types of Supplement A transactions,
whether or not complete liquidation of
the,component corporation is specifically
required in connection therewith.

If a Supplement A transaction oc-
curred in a taxable year of the com-
ponent corporation beginning in the base
period, the excess profits net income of
such component corporation for the por-
tion of the taxable year after the trans-
action and for the prior portion of the
taxable year (whilh is to be taken into
account only by the acquiring corpora-
tion in such transaction) shall be com-
puted on the basis of its income as shown
by its books if the accounts are so kept
that excess profits net income for each of
such portions can be clearly and ,ccu-
rately determined. If the accounts are
not so kept, the excess profits net in-
come for the portion of the taxable year
after the transaction shall be considered
to be an amount which bears the same
ratio to the excess profits net income for
such taxable year as the number of days
in such taxable year after such trans-
action bears to the total number of days
in such taxable year, and the excess
profits net income for the prior portion
of such taxable year shall be consid-
ered to be the balance of the excess
piofits net income for such taxable year.
However, if items of income and deduc-
tion are clearly and accurately deter-
mined to be attributable to *particular
portions of the taxable year, such items
may be eliminated before the above pro-
ration is made, and after the proration
is made such items'will be added to (if
items of income) or deducted from (if
deductible items) the excess profits net
income determined by the proration for
the period to which such items are at-
tributable.

The application of the provisiont of
section 740 (c) may be illustrated by the
following example.

Example. A, B, and C, corporations which
have always made their income tax returns
on the calendar year basis, were in existence
on January 1, 1936, and: have continued in
existence at all times, since that date. On
December 31, 1938, B'acquired the properties
of A In a transaction described in section
740 (a) (1) (A). A cdnverted into cash the
stock in B which it reoe~7d in such trans-
action, ,and with the proceeds of such con-
version acquired new properties. It operates
such properties continuously down to the
time C acquires such properties from A on
October 19, 1943, in a transaction described
in section 740 (a) (1) (A). A continues in
business throughout 1943, operating prop-
erties which it purchased with the proceeds
of the conversion of the stock in C received
in the second transaction. The operation
of sectioh 740 (c) under circumstances out-
lined In this example is as follows:

(a) As to B. In determining its average
base period net income under Supplement A
for the purposes of the excess profits taxes
for 1942 and 1943, B takes into account A's
base period experience for 1936, 1937, and
1938. Inasmuch as the-transaction involving
B occurs within" the base period, there is no
capital addition or reduction of A to be
transferred to B. See section 743.

(b) As to A. In determining its average
base perld , net income under the general
average method for the purposes of its ex-
cess profiits tax for'1942, A takes into account
its base period experience for 1939, but is
denied the right to-use its base period ex-
perience for 1936, 1937, and 1938. However,
in determining its average base period net
income under the growth formula, for pur-
poses of its excess profits tax for 1942, A takes
into account its base period experience for
1936, 1937, 1938, and 1939,.except that such
average cannot exceed its excess profits net
income for 1939. When A determines its
excess profits tax for 1943, it takes into ac-
count for the purpose of Its average base
period net income under the general average
method only four-fifths (the ratio of the
number of days in January 1, 1943-October
19, 1943, inclusive (292), over the number of
days in 1943 (365)) of its base period experi-
ence for 1939; for the purpose of the growth
formula it takes into account only four-fiftbs
of its average base period experience deter-
mined under such formula: It does not take
into account for the purpose of itd tax for
1943 any of Its capital addition or reduction
attributable to the time immediately before
the transaction. A will be entitled, however,
to use the credit based on invested capital.

(c), As to C. Section 740 (c) Is first ap-
plicable to C with respect to 1943. In deter-
mining its average base period net income
under Supplement A for the purposes of its
excess profits tax for that year, under the
general average method C takes into account
one-fifth of As base period experience for
1939, and for the purpose ofthe growth -

-formula (except in computing for such pur-
pose the limitation as to the year of the
highest excess proits net income) it takes
into account one-ffth of A's average base
period net income determined under such
formula. See section 742 (f) (2). in de-
termining O's average base period net income
under Supplement A for the purposes of Its
excess profits tax for 1944, C takes into ac-
count all of A's base period experience for
1939 if the general average method s used,
or all of A's base period experience for the
purpose of the growth formula (except the
limitation under such formula with respect
to the year of the highest excess profits net
Income). Moreover; as the transaction in-
volving C occurs after the close-of the base
period, A's daily capital addition and reduc-
tion as of the time immediately before the
transaction are transferred to C. See sec-
tion. 743.

* § 35.740-3 Base period and base period
Years of acquiring corporation. The base
period of a taxpayer, the average base
period net income of which Is computed
under Supplement A, is

(a) The four calendar years 1936, 193'7,
1938, and 1939, except in cases to which
(b) applies, or

(b) If the taxpayer became an acquir-
ing corporation prior to September 1,
1940, the 48 months preceding the date in
1940 on which its first excess profits tax
taxable year ending in 1941 began or the
date in 1940 which corresponds to the
date in 1941 on which its first excess
profits tax taxable year ending in 1941
began, as the case may he.

The base period once determined un-
der this section for purposes of Supple-
ment A is not affected by the fact that
the taxpayer subsequently changes its
taxable year.

The base period years of an acquiring

corporation are four in number, being
composed of the four successive, 12-
montli periods beginning on the same
date as the beginning of its base period.

Thus, if the base period begins January
1, 1936, the four base period years are the
four calendar years 1936, 1937, 1938, and
1939.

§ 35.740-4 Partnerships and sole pro-
prietorships under Supplement A. A
partnership (or a business owned by a
sole proprietorship) can be a component
corporation for the purposes ot Supple-
ment A, subject to the exceptions in sec-
tion 740 (g). However, a partnership (or
a business owned by a sole proprietor-
ship) cannotbe an acquiring corporation
and, therefore,'section 740 (g) cannot op-
erate to make any of its predecessors
component corporations of Its acquiring
corporation.

SEC. 741. ALLOwANCV O' Excss aoTrs
cREDIr. [Added by seec 201, Second Rev. Act
1940; Amended by sec. 14, Excess Profits TaX
Amendments 1941: Not applicable to tax-
able years under these regulations (sees, 224
(b) and 228 (b), Rev. Act 1942).]

SEc. 742. SUPPLmEMT A AvflAof nAn I'll-
RIOD NET INCOM. [Added by see. 201, Secodl
Rev. Act 1940; Amended by secs. 8 and 16,
Excess Profits Tax Amendments 1941, and by
sec. 228 (c), Rev. Act 1942.]

In the case of a taxpayer which is an
acquiring corporation, its average base period
net income (for the purpose of the credit
computed under section 713) shall be the
amount computed under section 713 or the
amount of its Supplement A average baso
period net Income, whichever is the'greater.
The Supplement A ayrago base period not
income shall be the amount computed with-
out regard to subsection (h) of this section
or computed under subsection (h) of thin
section, whichever is the greater, The Sup-
-plement A aveiage base period net income
shall be computed as follows:

(a) By ascertaining with respect to each
of its base period years-

(1) The amount of Its and each of Its
component corporation's excess profits net
income for each of its and such component
corporation's taxable years beginning with
or within such base period year, or, In the
case of each such taxable year of the tax-
payer or of such component corporation, an
the case may be. in which the dodlctiona
plus the credit 'for dividends received and
the credit provided in section 28 (a) (re-
lating to interest on certain obligations of
the United States and its Instrumentalities)
exceeded the gross income, the amount of
such excess;

(2) (A) The aggregate of the amounts of
excess profits net Income ascertained under
paragraph (1); (B) the aggregate of the
excesses ascertained under paragraph (1):
and (C) the difference between the aggre-
gates found under clause (A) and clause
(B). f the aggregate ascertained under
clause (A) is greater than the aggregate
ascertained under clause (B), the difference
shall for the purposes of subsection, (IS) be
designated a "plus amount", and if the ag-
gregate ascertained under clause (B) is
greater than the aggregate found under
clause (A), the difference shall for the pur-
poses of subsection (b) be designated a
"minus amount".
If, in the case of the taxpayer or any com-
ponent corporation of the taxpayer, one and
only one taxable year of the taxpayer or such
component corporation, as the case'may be,
begins with or within such base period year'
and such taxable year Is less than twelve
months, the amount of the excess proflts
net income, or the amount of such exces
of deductions plus the credit for dividcnds
received and the credit provided In section
26 (a) (relating to interest on certain obli-
gations of the United States and its instru-
mentalities) over gross Incono, as the ease
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may be, for such taxable year, shall be placed
on an annual basis in the same manner as is
provided n section '711 (a) (3). If more
than one taxable year of the taxpayer or
such component corporation, as the case may
be, begins with or within such base period
year, the aggregate of the amounts of ex-
cess profits net ncome minus the aggregate
of the excesses of deductions plus the credit
for dividends received and the credit pro-
vided in section 26 (a) (relating to interest
on certain obligations of the United States
and its instrumentalities) over gross income,
or the aggregate of such excesses minus the
aggregate of the amounts of excess profits
net income, as the case may be, for ruch
taxable years shall be adjusted to such ex-
tent as the Commissioner, under regulations
prescribed by him with the approval of the
Secretary, prescribes as necessary In order
that such base period year shall reflect in-
-come for a period of twelve months. For

thfe purposes of this section, a taxable year
of a component corporation beginning Vith-
in the base period 'hich also begins with

or within the taxable year of the acquiring
corporation in which the ac2uisition oc-
curred, or which also begins with or within
the same base period Year with which or
within which began such taxable year of

the acquiring corporation, shall be consid-
ered a taxable Year of the acquiring corpora-
tion, and such taxable year shall be con-
sidered- to have begun in the base period
year with which or within which such tax-
able -year of the acquiring corporation began.

(b) By adding the plus amounts ascer-
tained -under subsection (a) (2) for each
year of the base period; and
.(1) If the tax under this zubchapter is

being computed for a taxable year not begin-
ning after December 31, 1941, by subtract-
ing ,from such sum, if for two or more years
of the basis [sic] period there was a minus
amount, the sum of the minus amounts,
excluding the greatest; or

(2) If the tax under this subchapter is be-
ing computed for a taxable year beginning
after December 31, 19 -, by subtracting from
such sum the sum of the minus amounts.
If the amount,-ded under the preceding
sentence for the lowest year is less thnn '75
per centum of the sum of the plus amounts
reduced by the sum of the minus amounts
for the other years in the base period divided

o by three, the amount which shall be used for
such lowest year shall be 75 per centum of
the amount last ascertained.

(c) -By dividing the amount ascertained
under subsection (b) by four.

(d) In-no case shall the average base period
net income be less thAn zero. In the case of
a taxpayer -which becomes ali acquiring cor-
poration in any taxable year beginning after
December 31, 1939, if, on September 11, 1940,
and at all times until the taxpayer become
an acquiring corporation-

(1) the taxpayer owned not less than 75
per centum of each class of stock of each of
the qualified component corporations in-
volved in the transaction In which the tax-
payer became an acquiring corporation; or

(2) one of the qualified component cor-
porations involved in the transaction owned
not less than 75 per centum of each class of
stock of the taxpayer, and of each of the
other qualified component corporations n-
volved in the transaction,

the average base period net Income of the
taxpayer shall not be less than (A) the aver-
age base period net Income of that one of its
qualified 0component corporations Involved
In the transaction the average base period
net income of which is greatest, or (B) the

-average base period net Income of the tax-
payer computed without-regard to the base

period net Income of any of its, qualified
component -corporations involved in the
transaction. As used In this siibsection, the

No. 23- 12

term "qualified component corporation"
means a component corporation which va
in existence on the date of the bCZinnJng of
the taxnayers base merlod.

(e) Forthepurposes of subcctirn (a) (1)
of this section-

(1) If neither the taxpayer corporation nor
any of Its component corporatlons was
actually In existence on December 31. 1930,
the excess profits net Income of each such
corporation for each base period year at no
time during which any of such corporations
was actually in existence. char (except In
the case of a corporation which beca--me a
.component corporation of Its acquiring cor-
poration before the beginninr of the acquir-
ing corporatlon'z first taxable year which
began In 1940) bd an amount equal to 8 per
centum of the excess of-

(A) in the case of any such corporation
to which paragraph (2) Is not applcablo. the
daily invested capital of such corporation
for the first day of its first taxable year under
this subchapter beginning In 1040 over

(B) an amount equal to the came per-
centage of such daily invested capitol as
would be applicable under tection '720 In re-
duction of the average nvestcd capital of
such corportlon for the las taxable year
beginning in 1039 If such cect!on had been
applicable to such year (computed as If the
admisible and InodmLsaible acts of any
other such corporation with respcct to which
it became, In such taxable year. an acquiring
corporation, had been held by It).

(2) In case the transaction by which a
corporation became a component corporation
of its acquiring corporation occurred In the
last taxable year of such component corpo-
ration beginning In 1939 but on a day In a
taxable year of such acquiring corporation
beginning in 1940. the ex= profits net In-
come of such component corporation for each
base period year described In paragraph (1)
shal be an amount equal to 8 per cant m of
the excessf-

(A) the daily nvested capital of cuch com-
ponent corporation for =uch day, over

(B) an amount equal to thO amo per-
centage of such daily nve:Ad capital es
would be appllcable under tectlon 20 in
reduction of the average Invested capital of
such component corporation for the twelve-
month period ending with the preceding day
if such twelve-month period consUttutcd a
taxable year and such eectlon had been appln-
cable to such taxable year.

(3) In case any corporation dc rlbed In
paragraph (1) owned stock In any other
such corporation on the firct day of such
owning corporatlono first taxable year under
this subchapter beginning In 1P40, the
amounts computed under cubparegrephs (A)
and (B) of paragraphs (1) and (2) with
repect to such corporations shall to ad-
justed, under regulations pre:clbd by the
Commissioner with the appTovol of the Sec-
retary, to such extent as may be ncessary
to prevent the excess profits net Income of
such corporations for the bae perlcd years
described In paragraph (1) from reflecting
money or property having been paid in by
either of such corporations to the other for
stock or as paid-In rurplus or as a contrl-
bution to capital, or from reflecting atcc.k
of either having been paid In for &cc% of
the other or as paid-In surplus or as a con-
trlbution to capitaL For the purp=oe of
this paragraph, stock In either such corpora-
tion which has In the hands of the other
corporation a basis determined with refer-
ence to the basis of ctock previouly ac-
quired by the issuance of ouch other cor-
poration's own ctock shal be deemed to
have been paid In for the stock of such other
corporation.

(4) In determining whether, for any tax-
*able year, the deductions plua the credit for
dividends received and the credit provided in
section 26 (a) (relating to Intercst on certain

tbl-tlaona of the United Statc and its In-
rumrentalltle.) excedcd the grosz Income.

and In determining the amount of such ex-
cc=, the adju-atenta provided in ectlon
III (b) (1) ch-l be made.

(f) (1) If, after December 31. 1935--
(A) the taxpayer acquired stc3k in an-

othcr corporation. and thereafter =uh other
corporation bc-me a component corporation
of the tax-yer, or

(B) a caprtion (hereinafter called "first
corporation") acqulrcd stck In another cr-
poratlton (hereinafter called "tcond corpo-
tion"), and ther-ater the fErst and sec.nd
corporations bccame component corporations
of the taxpayer,

then to the extent that the coXIderation for
ruch acqusition vas not the Issuance of the
txpayerls or first corpratfon'z, as the case
may be. own -tcz:, the Suppenent A aver-
age b--o p-rcd net Income of the taxpayer
shall e reduced, and the transferred caplta
addition and reductn adjusted, in respct
of the income and capital addition and re-
ductibe of the corporation whcza stac% was
to acquired pnd In respmct of the income nd
capital cddiltlon nd reduction of any other
corporation which at the time of such ac-
quisition Wee connctcl directly or Indirectly

thrw-uzh rl=Lk owners-hip wTth the cor-pora-
tlon whose rtch was so acquired and which
thereafter bccame a component corporation
of the taxpayer, in such amounts and In
Euch manner as r11 be determined n ac-
cordance with regulations preocribed by the
Commiioner vith the apMoval of the Szc-
retary. For the purprcs of this para7aph.

which ha, In the hands of the tax-
payer or fert corporation. - the ce may
be, a basis determined with reference to the
b Lof rtor previously acquired by the
Lssuance of the taxpayer's or first corP=-
tion'o, as the case may be, own stoc::, shall
-ba cond=cd as having been acquired in
conidertlon of ,the Lsuance of the tax-

payeres or firs-t corporation's, as- the cas may7
be. own rAck

(2) If during the taxable y,ar for which
tax I computed under thi slub-Chapter the
taxpayer acquires assets in a transectin
which constItute, It on acquiring corpora-
tion. the amount Includible under ,:u-2-
tion (a), attributable to such transection,
rhal be llml~td to an amount w, hieh beers
the rame ratio to the amount computed
without re.ard to this auCction as the
number of days in the taxable year after such
transaction bar to the total number of days
In such taxable year.

(g) In he c=a of a partnership which Is
a component corporation by virtue of se:c-
tion 740 (b) (5). the computations required
by this Supplement shall ba made. under
rulc3 and regulations prcribed by the Com-
mossloner with the approval of the Szcret--y.
as if Fuch partnerthip had been a co.-po-
tIon. For the purpaze of such computations,
in mnaing the adjustment for Income taxes
required by sectfon 711 (b) (1) (A), the part-
nerhip to regarded r-a corpomtion allc e
considered as having dis-ributed'all Its net
Income as a dividend.

(h) Inzcord carnings fin laSt hlf! of bees
pcrlod_(1) Gencral rule. The Supplement
A avcrao base pcriod net Income dete-mincd
undef this suzaction shall be computed by
acertalning for each half of the bese p risc-
the sum of the plue amounts determined
under subsection (a) reduced If for any year
in such half a minus amount was determined
by the minus amount for such- Year. If the
amount c,,rtained for the second half ex-
ceeda the amount escertained for the first
half, the Supplement A average hae p i
net income rhall be the cum, divided by two,
of the amount co ascertained for the zec-
ond half plus one-half of such excess, except
that It shall not exceed the largest plus
amount determined under subsection (a)
with re:pect to any base period year.
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(2) Limitation on amount includible for
certain taxable years endinf after May 31,
1940. For the purposes of this subsection
the excess profits net income of any corpora-
tion for any taxable year beginning in 1939
and ending after May 31, 1946, ,shall in no
case exceed an amount computed as follows:

(A) By reducing the excess profits net in-
come by an amount which bears the same
ratio thereto as the number of months after
May 31. 1940, bears to the total number of
months in such taxable year; and *

(B) By adding to the amount ascertained
under subparagraph (A) an amount which
bears the same ratio to the excess profits
net income for the last preceding taxable
year as such number of months after May
31, 1940, bears to the number of months in
such preceding year. The amount added
under this subparagraph shall not exceed
the amount of the excess profits net income
for such last preceding taxable year.

(C) If the number of months in such pre-
ceding taxable year is less than such number
of months after May 31, 1940, by adding t-
the amount ascertained under subparhgraph
(B) an anount which bears tbje same ratio
to the excess profits net income for the second
preceding taxable year as the excess of such
number of months after May 31, 1940, over
the number of months in -such preceding
taxable year bears to the number of months
in such second preceding taxable year.

§ 35.742,4 General rules for deter-
mining Supplement A average base
period net income-(a) Introductory.
In the case of an acquiring 'corporation
which. was- actually in existence before
January 1, 1940, its average base period
net income, for the purposes of the ex-
cess profits credit based on income, shall
be (1) the amount computed under sec-
tion 713 with reference to its base period
experience but without reference to the
base per 'd experience of its component
corporations; or (2) the amount of its
Supplement A average base period net
income, computed under section 742
with reference to its base period expe-
rience and also with reference to the
base period experience of its component
corporations, whichever of such amounts
Is the greater. In the case of an ac-
quiring corporation which was not ac-
tually in existence before January 1,
1940, but which was constructively in
existence before such date through a
component corporation, its average base
period net Income, for the purposes of

,such credit, shall be its Supplement A
average base period net income, com-
puted under section 742.

In the case of an acquiring corporation-
which desires to compute its average
base period net income under Supple-
ment A, section 742 is not intended to
require such corporation to include in
its return the computations of base pe-
riod income under section 713 for the
purpose of showing that the computa-
tions under Supplement A result in the
greater average base period net income.
A return setting forth one set'of compu-
tations of base period income shall be
acceptable. A return filed in this man-
ner shall be audited as filedregardless
-of whether the omitted computation of,
average base period net income would
result in a lesser tax. If a corporation
files a return which contains only one set
ot computations of base period income,
it Is not thereby precluded from estab-
lishing that the computations used re-

suited in an overpayment of the excess
profits tax or from filing a claim for the
refund thereof.

The Supplement A average base period
net income of an acquiring cot'poration
shall be (1) the amount computed under
section 742 without regard to paragraph
(h) of such section, or (2) the amount
computed under sudh paragraph, which-
ever of such amounts is the greater. If
neither the acquiring corporation nor
any of its component corporations was
i existence at'any time during a base
period year, then, in computing the Sup-

'plement A average base period net in-
come of the acquiring corporation, sec-
tion 742 (e) (1), (2), and (3) is appli-
cable regardless of whether the compu-

* tation is made'under section 742 (h) or
without regard to such section.

* (b) General average method-(1) In
general. The following steps are re-
" quired, for the computation of the Sup-
.plement A average base period net in:
come under section .742 without regard

- to paragraph (h) of such section (for
exceptions and limitations a's to amounts
of excess profits net income or deficit to
be included in average base period, see
§ 35.7423, and for computation of ex-,
cess profits net income for base perio'd
years during which neither the tax-
payer nor any'of its component corpora-
tions was in existence at any time, see
§ 35.742-4):

(i) The excess profits net income or
the excess of deductions plus the credit
for dividends received and the credit
provided in section 26 (a) over gross in-
come (hereinafter referred to as "deficit
in excess profits net income") of the ac-
quiring corporation and each component
corporation for each taxable year begin-
ning with or within a base period year
of the acquiring corporation must be
determined.
(ii) The group excess profits net in-

come or-group defidit in excess profits
net income for each base period year of
the acquiring corporation, i. e., the ag-
gregate of the amounts determined with
respect to each corporation separately
for taxable years beginning with or
within such base period year, must be
determined as provided in subparagraph
(3) of this paragraph.

(iii) The taxpayer's Supplement A av-
erage base period net income is thenascertained bgy determining the aggre-
gate of the group excess profits net in-
comes and deficits in excess profits .net
income (with adjustment in certain cases
of the amount for the lowest year) and
dividing.by 4, as provided in subpara-
graph (4) of this paragraph.

(2) Determination of excess profits
-net incbme or delicit in excesa profits
net incbme of acquiring corporation and
each component corporation. The first
step in computing the average base pe-

* riod net income of an acquiring corpora-
tion is the determinatiofi of the excess
profits net income or deficit in excess
profits net income of the acquiring cor-
poration and each componenb -corpora-
tion for each taxable year beginning with
or within a base period year of the
acquiring 'corporation. Such excess
profits net income or deficit in excess
-profits net income shall be computed

with the adjustments provided in section
711 (b).

In the case of a component corpora-
tion which is a partnership or a business
owned by a-sole proprietorship, its excess
profits net income or deficit In excess
profits net income for each taxable year
In the base period shall be determined
as though such partnership or business
owned by a sole proprietorship had been
a corporation for each such year,
Among the adjustments which are nec-
essary In computing the excesa profits
net Income or deficit In excess profits
net income are the following:

(i) A reasonable deduction for salary
or compensation to each partner or the
sole proprietor for personal services
actually rendered shall be allowed;

(II) The credit for dividends received
provided by section 26 (b) and section
711 (b) (1) (G) shall be allowed;

(iii) The treatment of capital gains
and lossesoshall be that applicable to
corporations;

(iv) The deduction for charitable con-
tributions shall be that allowed by see-

'tion 23 (q);
(v) The Income taxes allowed as a de-

duction under section 23 (c) shall be
computed as though the partnership or
business owned by a sole proprietorship
were ,a corporation and in computing
such taxes the partnership or business
owned by a sole proprietorship shall be
deemed to have distributed all Its net in-
come as a dividend. '

(3) Determination of group excess
proflts net income or deficit in excess
profits net income. The group excess
profits filet income or deficit in excess
profits net income of an acquiring cor-
poration for each base period year is
determined by adding together the ex-
cess profits net Incomes of the several
corporations determined under subpara-
graph (2) of this paragraph for each
taxable year beginning with or within
such base period year and subtracting
from such sum the sum of the deficits in °

excess profits net Ificome so determined
for each such taxable year, with the ex-
ceptions and limitations set forth In

-§ 35.742-2 (a). If the sum of the excess
profits net incomes for such base period
year exceeds ,the sum of the deficits In
excess profits net Income for such base
period year, the difference is the group
excess profits net Income for such base
period year. If the sum of the deficits
in excess profits net Income exceeds the
sum of the excess profits net incomes, the
difference is the group deficit In excess
profits net income for such base period
year. This paragraph may be illustrated
by the following examples:

Example (1). The X Corporation, which
was organized prior to 1036, and whlh hal
always made its Income tax returns on the
calendar year basis, is computlng its excess
profits tax for the calendar year 1942. In 1939
it became an acquiring corporation of the Y
Corporation and the Z Corporation, both of
which were organized prior to anuary 1,
1936. The Y Corporation made Its Income
tax returns on the basis of the fiscal year
beginning July 1, and the Z Corporation made
its income tax returns on the calendar year
basis. For the calendar year 1936 the X Cor-
poration had an excess profits not Income of
$50,000, and the Z Corporation had an excess
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profits net income of $20,000. For the fiscal
year beginning July 1,'1936, the Y Corpora-
tion had an excess profits net income of
$30,000. For its first base period year, L e.,
the calendar year 1936, the group excess
profits net income of X, the acquiring corpo-
ration, Is Z100,000, computed as follows:

Excess profits net income of X Cor-
poration for 136 ......... --------- $50, 000

Plus:
Excess profits net income of Z Cor-

poration for 1936 ----...--. 20,000
Excess profits net income of Y Cor-

poration for fiscal year begin-
ning July 1, 1936 - -- 30,000

Group excess profits net income for
1936 ----------- .------------- 100,000

The Y Corporation's fiscal year ending June
30, 1936, cannot be taken into account since
it is a taxable year which did not begin with
or within the first base period year.'

Example (2). If. in the case of the same
corporations as in example (1), for the cal-
endar year 1937 the X Corporation.had an
excess profits net income of $75,000 and the
Z Corporation had an excess profits net in-
come of $30,000 and If the Y Corporation for
the fiscal year beginning July 1, 1937, had a

deficit in excess profits net Incomo of e5.000,
the X Corporation would havo a group exce.s
profits net income for Its cccond baso pcrlcd,
ycar 1. e.. the calendar year 1937, of 100,000,
computed as follows:

Excess profits net income of X5 Cor-
poration for 1937_ __ 076, 00

Plus: Excess profits net income of Z
Corporation for 19370......... 30,000

Total .105,000
Less: Deficit in excess profits nct In-

come of Y Corporation for fical
year beginning July 1, 1937 0, 000

Group excess profits net income for
1937 ----- - ---.--- .. Too, 000

Example (3). If for the calendar yar 1938
the X Corporation had an excess profits net
income of 040,000 and the Z Corporation had
a deficit in excess profits net Income of
$50.000, and if the Y Corporation bad an ex-
cess profits net income of 35,000 fot the fIcal
year beginning on July 1, 1938 (which ended
before the acquisition n 1039), the X5 Cor-
poration would have a group defcilt n !gxcc
profits net income for its third bhaz period
year, i. o., the calendar year 1038, of 05,000.
computed as follows:

Deficit in excess profits net income of Z Corporation for CC%.-0, C0O
Less:

Excess profits net income of X Corporation for 3 340, CG9
Excess profits net income of Y Corporatlof for fcal year be-ginning

July- 1, 1938 .G. ..
45, 0O

5, 000
Group deficit in excess profits net income for 1938.

(4) Determination, of average base pe-
riod net income. The average base pe- -
iod net income of an acquiring corpo-

'ration, in general, is the sum of the
group excess profits net incomes for the
base period years for which there were
group excess profits net incomes, re-
duced by the sum of the group deficits
in excess profits net income for the
base period years for which there were
group deficits in excess profits net in-
come, -the remainder being divided by
four. However, in cases in which the
lowest amount for any base-period year

-is less than 75 percent of the average,
for the other three years, there shall be
substituted for such lowest amount an
amount of excess profits net income
equal to 75 percent-og such-average, and
then the average base period net in-
come shall be computed for the four
base period years as under the general
rule. In-no case shall the average base
period net income be less than zero.
This paragraph may be illustrated by
the following example:

Example. The group net income or group
deficit in excess profits net income of the
P Corporation for each of its base period
years is as follows (a group deficit in excess.
profits net income -being preceded by a minus
sign):
First base period year --------- . $100, 000
Second base period year ......--- - -- 50,000
Thir base period year --------- 25,000
Fourth base period year -------- 75,000

The average base -period net income of
the P Corporation is $46,875, computed as
follows:
(1) Group deficit in excess profits

-net income for lowest year -5, 000
Average for -other 3 'years

($100,000 - $25,000 + $75,
000 3) .... -......... r 50,000

.0O

75 percent of average for other
3 ye . ........ C37. G00

(2) Group exce= profits net in-
come for first year -......- 100,000

Plus: Group excess profits net
income for rccond year
(as determined above
for lowest year)... 37, 500

Group excess prdilts net
income for fourth
year............. '75,000

Total ...........- 212, CO0
Less: Group deficit in exc=s

profits net income for
third year ......... -25,000

Reiialnder ---- 187, 0O
Average base period net income

($187,500-4).....- . 40,875

Section 742 (d) provides for a mini-
mum average base period net income In
the case of a taxapayer which becomes
an, acquiring corporation in a trans-
action taking place in a taxable year be-
ginning after December 31, 1939, if, on
September 11, 1940, and at all times
thereafter until the transaction takes
place, either the taxpayer owns at least
75 percent of each class of stck of each
qualified component corporation In-
volved in the transaction, or one of such
qualified component'-corporations owns
at least 75 percent of each class of stock
of the taxpayer and each of the other
qualified component corporations. In
such case the average base period net in-
come of the taxpayer shall be determined
as provided in section '42 (d). The term
"qualified component corporation," as
used In this paragraph, means a com-
ponent corporation which was in ex-
istence on the date of the beginning of
the taxpayer's base period. For the pur-

poZes of this paragraph section 740- (g)
Is not applicable.

§ 35.742-2 Comidation of average
base Periodl net income under sectiaon
742 (h); increased earnings iz last half
Of base ;erlod-(a) In general. The de-
termination of the Supplement A
average base period net income under the
method provided in section 742 (h) is
operative only if the sum of the group
excess profits net incomes of the tax-
'Payer for the second half of its base
period, reduced by the sum of its deficits
id excezs profits net income for such
half, Is greater than such sum so reduccd
for the first half and the average base
period net income determind -under
section 742 (h) is greater than the
amount determined under section 742
without regard to paragraph (h) of such
section. The following steps are re-
quired for the computation of the
,Supplement A average base period net
income under the method provided in
section '742 (h)-:

(1) The excess profits net income or
deficit in excess profits net income of the
aciuiring corporation and of each com-
ponent corporation for each taxable year
beginning with or within each base pa-
riod year of the acquiring corporation is
determined as provided in § 35.742-1 (b).

(2) The group excess profits net in-
come or group deficit in exces profits
net Income of the acquiring corporation
for each of its base period years is de-
termined as provided in § 35.742-1 (b).

(3) There Is computed for each half
of the base period the sum of the group
excess profits net incomes for the base
period years in such half, reduced, if for
one or more of such years there was a
group deficit in excess profits net in-
come, by the sun of such group deficits.
In making this computation, the lowest
amount for any base period year is not
adjusted as In the case of the computa-
tion under the general average method
described in § 35.742-1 (b).

(4) The excess of the amount ascer-
tained for the second half over the
amount ascertained for the first half is
divided by 2.

(5) The amount ascertained under
subparagraph (4) is added to the amount
ascertained under subparagraph (3) for
the second hlf of the base period.

(6) The amount found under subpar,-
graph (5) is divided by 2.

(7) The amount ascertained under
subparagraph (6) shall be the Supple-
ment A average base period net income
determined.under the method provided
in section 742 (h), except that the Sup-
plement A average base period net in-

'come so determined shall in no case be
greater than the highest group excess
profits net income for any base period
year. For the purposes of this limitation,
in the case of a corporation which be-
came a component corporation in a
Supplement A transaction occurring in
a taxable year beginning in the bass
period, no account shall be taken of its
excess profits net income before the day
after such transaction or of any of its
component corporations acquired before
the day after such transaction. (See
section 740 (c) (1).)

1-,91.3
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The computation of the Supplement A
average base period net income under the
method provided in section 742 (h) 'may
be illustrated by the following examples:

Example (1). The X Corporation, an ac-
quiring corporation, has the following
amounts of group excess profits, net incomes
for the base period years in its base period:
1936, $100,000 1937, $200,000; 1938, $300,000;
and 1930, $400,000. Its Supplement A aver-
age base period net income under the method
prpvided In section 742-(h) is $400,000, com-
puted as follows:
(1) Sum of group excess profits net

incomes for second half of base -"
period ($300,000 plus $400,000).. $700,000

(11) Sum of group excess profits
net incomes for first half of base
period ($100,000 plus $200,000)-- 300,000

(I1) Excess of item (1) over item
(11) ------------------------- 400,000

(Iv) One-half of item (iII) (8400,-
000 divided by 2) ------------- 200,000

(v) Sum of item (i) plus item (iv)
($700,000 plus $200,000) -------- 900,000

(vi) Item (v) divided by 2 ($900,-
000 divided by 2) ------------- 450, 000

(vii) Highest group excess profits
net income for any base period
year (1939) ------------------ 400,000

(viii) Supplement A average base
period net income (item (vii)
since such item is less thin Item
(vi)) ------------------------ 400, 000
Example (2). The X Corporation was in

existence throughout its base period and has
always made its income tax returns on the
calendar year basis. On July 1, 1938, it trans-
ferred its property to another corporation
in a transaction described in section 740 (a)
(1) (A). It immediately exchanged the itock
received in ruch transaction for other assets
and continned in business. On December
31. 1938, it acquired all of the assets of the
Y Corporation in a Supplement A transac-
tion. The Y Corporation was in existence on
January 1, 1936, and made its income tax
returns on the calendar year basis. The ex-.'
cess profits net incomes of the XC Corporation
for 1936. 1937, and 1938 were, respectively,
$75,000, $125,000, and $350,000. With respect
to the last amount, $200,000 thereof is at-
tributable to the part of 1938 after the trans-
action in which the X Corporation was a

- component corporation and $150,000 is at-
tributable to the prior part of such year.
The excess profits net incomes of the Y Cor-
poration for 1936, 1937, and 1938 were, re-
spectively, $25,000, $75,000, and $200,000. The
excess profits net income of the X Corpora-
tion for 1939 was $300,000. In applying the
method provided in section 742 (h), the X
Corporation is required to take into account
its excess profits net incomes for the period
before the date of the transaction in which it
was a component corporation, but, for the
purposes of the limitation as to the maxi-
mum amount of Supplement A average base
period net income, it is hot permitted to take
Into account such income. (See section 740
(c) (1).) Accordingly, its group excess profits
net incomes for the base period years are,
respectively, $100,000, $200,000, $550,000, and
8300.000, and its Supplement A average base
period net Income is $400,000, computed as
follows:

(1) Sum of group excess profits
net incomes for second half of
base period ($550,000 plus
$300,000) -------------------- $850, 000

(I) Sum of group excess profits
net incomes for first half of
base period * ($100,0b0 plus
$200,000) --------------------- 300, 000
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(ii) Excess of item (I) over item
(ii) ............. --......._

(iv) One-half of item (ill) ($550,-
000 divided by 2)

(v) Sum of item (i) plus item (iv)
($850,000 plus $275,000) --------

(vi) Item. (v) -divided by 2 ($1,-
125,000 divided by 2)

(vii) Highest group excess profits
net income for any base period
year for purposes of limitation
-as to maximum average income
(1938). (Effective income for
1938 for purposes.of limitation
is $400,000 after excluding $150,-
000 attributable to part of year
preceding July 2, 1938) :.

(viii) Supplement A average base
period net income (item (vii)
since such item is less than item
(VI) --------------------------

$550,000

275,000

1,125,000

562,500

400,000

400,000

The restriction upon the limitation il-
lustrated in the last example applies
also. in th6 case of a component corpora-
tion computing the average base period
net income under section 713 f) and
'not under section 742 (h), for the pur-
pose of its credit for a taxable year
beginning after December 31, 1941 (see
section 740 (c) (1)). Thus, if in ex-
ample (2) above, the X Corporation had
continued in existence without acquir-
ing the assets of the Y Corporation and,
as in the example, its excess profits net
income for 1939- was $300,000, its aver-
age base period net income computed
under section 713 f) (without the ben-
efit of the experience of Y Corporation)
would be limited to $300,000. The other-
wise highest amount of excess .profits
net income, $350,000 for-1938, would be
reduced under the restriction in section
740 (c) to $200,000 by the elimination of
$150,000 attributable to the part of the
taxable year preceding July 2, 1938.

(b) Limitation in case of taxable year
beginning its 1939 and ending after May
31,1940. For the purpose of computing
the Supplement A-average base period
net income under the method provided
In section 742.-(h), section- 742 (h) (2)
provides 'certain limitations on the
amount of- the excess profits net income
for any taxable year pf. the taxpayer
or a component corporation beginning
in 1939 and ending after May 31, 1940.

Section 742 (h) (2) • (A) and (B) may
be illustrated by the following example:
-Example. The X Corporation makes its

income- tax returns on the bals of Ai fiscal
year. ending September 30. It had an excess
profits net income of $400,000 for the fiscal
year -ended September 30, 1939. Its excess
profits net income for the fiscal year ended
September 30, 1940, bgfore the Applidation
of section 742 (h) (2) (A) and (B), is $600,-
000. Four months of the latter fiscal year
are after May 31, 1940. Under section 742
(h) (2) -(A) and (B) the excess profits net
income of the corporation for the fiscal year
ended September 30, 1940, is $533,333.33,
computed as follows:
(1) Excess lrofits net income

before application of sec-
tion 742 (h) '(2) (A)
and () ------------- $600,000.00

(2) Amount by which item (1)
is to be reduced under
section 742 (h) (2) (A)
(/1 of $600,000) -------- 200,000.00

(3) Item (1) less item (2)
($600,000 m I n U s
$200,000 ---------------- $400, 000,00

(4) Amount to -be added to
item (3) under section
742 (h) (2) (B) (1i2 of
$400,000, the amount of
excess profits net income
for the fiscal year ended
September 30, 1930) ----- 133,333.33

(5) Excess profits net income
for fiscal ycar ended Sep-
tember 30, 1940, after
application of section 742
(h) (2) (item (3) plus
item (4), or $400,000 plus
$133,333.33) ----------- 533,333.33

If on December 31, 1940, the X Corpora-
tion acquired the Y Corporation in a Sup-
plement A transaction, and if the Y Cor-
poration had made its income tax returns'

,on the calendar year basis and had an ex-
cess profits net income for the calendar
year 1939 of $100,000, the X Corporation's
group excess profits not income for 1030
would be $633,333.33 ($533,333.33 plus
$100,000).

Section 742 (h) (2) (C) may be Il-
lustrated by the following example:

Example. The last three taxable years In
the base period of 'the Z Corporation and the
number of months In, and the excess profits
net income for, such taxable years are as
follows:

Taxable years 2

Beginning- Ending-

July 1,1038 -......... Juno 0,1 ... 12 $40, 000
July 1, 1939 .......... September 30, 193. 3 76. 000
October 1, 139..... September 30, IWO.. 12 £00,000

Under section 742 (h)- (2) the excess profits
net income of the corporation for the fiscal
year ended September 30, 1940, Is $508,-
333.33, computed as follows:
(i) Excess profits net income

before application of section
742 (h)'(2) (A)* and (B)-.... $600,000.00

(i) Amount by which item (I)
is to he reduced under section
742 (h) (2) (A) (4/12 of
$600,000) ------------------- 200,000.00

(ill) Item (I) less item (II)
($600,000 minus $200,000)--- 400,000.00

(iv)- Amount to be, added to
item (111) under section 742
(h) (2) (B) (4/3 of $75,000
but ndt in excess of $75,000)- 75,000.00

(v) Amount to be added to item
(11) under section 742 (h)
(2) (C) (1/12 of $400,000)-.. 33,333.33

(vi) Excess profits not income
for fiscal sear ended Septem-
ber 30, 1940, after application
of section 742 (h) (2) (sum of
items (illi), (Iv), and (v), or
$400,000 plus $75,000 plus
$33,333.33) ----------------- 508,333.33

The Z Corporation's excess profits not In-
come for the two taxable years beginning in
1939 are required to be placed on an anpual
basisolin order to determine its excess profits
net income for the base period year 1930,
(See section 742 (a).) For this purpose, Its o
excess profits net income for the taxable
year beginning October 1, 1939, and ending
September 30, 1940, is the amount as re-
duced by the application of section 742 (h)
(2). ft on December 31, 1041, th3 Z Cor-
poration acquired a component corporation
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in a Supplement A transaction, and If the
cojhponent corporation had made its income
tax returns on the calendar year basis, Z
Corporation's group excess profits net income
for the base period year 1939 would be the
sum of LA) the excess profits net income
of the component corporation for the calen-
dar year 1939, plus (B) the amount resulting
from placing Z Corporation's actual excess
profits net income for the short taxable year"
beginning on July 1, 1939, and its excess
profits net income for the fiscal year. ending*
September 30, 1940 (as reduced under sec-
tion 742 (h) -(2)), on an annual basis.

§ 35.742-3 Exceptions and limitations
as to amounts of excess profits net in-
come or defteit to be included in Supple-
ment A average base period net income;
applicable under both general average
method and increased earnings method.
The amount of excess profits net income
or deficit in excess-profits net income of
an acquiring Zorporation" or a component
corporation for a taxable year beginning
with or within a base period year which
may be included in computing the group
excess profits net income or deficit in
excess profits net income for such base
period year is to be determined subject
to the exceptions and limitations set
forth in paragraphs (a), (b), and (c) of
this section. -

(a) Adiustment under section 742 (a)
for change in taxable gear-() Intro-
ductory. Section 742 (a) requires ad-
justment where an acquiring corpora-
tion or component corporation has one
or more taxable years beginning with or
within a base period year other than one
taxable year of 12 months.

If the taxpayer or a component cor-
poration has only one taxable year be-
ginning with or within a base period year
and such taxable year is less than 12
months;'or if the taxpayer or a compo-
nent corporation has two or more tax-
able years beginning with or within a

'base period year, the experience of the
taxpayer or of such component for such
short taxable year or for such taxable
years shall be adjusted to reflect J12
months' experience by either of two
methods described in this paragraph.
The first method is hereafter referred
to as the daily average method and the
second method is hereafter referred to
as the actual experience method. The
second method may be used only if the
taxpayer establishes to the satisfaction-
of the Commissioner that the actual ex-
perience method will more clearly reflect
actual grouj excess profits net income
(or deficit) for the base period year. See
(4) of this paragraph. In either case,
the adjustment is to be made only as
provided in this paragraph under the
heading "daily average method" or "ac-
tual -experience method," , whichever

-method is applicable. Only one method
may be used for the same base period
year. Under either method, any period,
the experience of which is not to be in-
cluded in the average base period net
income of the taxpayer under the rules
provided in section 740 (c), is not to be
considered any part of a taxable year of
the acquiring corporation or the com-
pnent.

(2) Short taxable year or two taxable
years other than year of Supplement A
transaction. If only one taxable year of

the taxpayer or of a component begins
in a base period year and such taxable
year is less than 12 months, or if two or
more taxable years of the taxpayer or of
a component begin in a base period year,
the following adjustment shall be made
if the Supplembnt A transaction did not
occur in such base period year or in a
taxable year of the acquiring corpora-
tion beginning in such base period year:

IDaly average method. Under this
method, the aggregate of the amounts of
excess profits net income minus the ag-
gregate of the amounts of deficit in ex-
cess profits net income, or vice versn,
as the case may be, for the period to be
adjusted (I. e., such short taxable year
or such two or more taxable years, as
the case may be) shall be placed on an
annual basis by dividing by the number
of days In such period and by multiply-
Ing by the number of days in the base
period year.

Actual experience method. Under this
method, the actual excess profits net in-
come (or deficit) for the period of 12
months beginning with the first day of
the period to be adjusted (I. e., such short
taxable year or such two or more tax-
able years, as the case may be) shall be
considered the total excess profits net
Income (or deficit) of the acquiring cor-
poration br of the component, as the case
may be, which is to be attributed to the
base period year under section '742 (a)
(1). If such 12-month period ends after
May 31, 1940, or with or after a month
in which a Supplement A transaction oc-
curs, thd experience after such date or
for and after such month, whichever first
occurs, shall not be used. In such case,
there shall be added to the experience
used the experience for as many consec-
utive months Immediately preceding the
beginning of the period of months used
as will produce an aggregate period of 12
months. If 12 months' experience can-
not be obtained by either of the above
rules, the actual experience method may
not be used.

(3- Two taxable years including year
of Supplement A transaction-(l Gen-
eral description. If two or more taxable
years of a component corporation or If
two or more taxable years of the taxpayer
(including as such any year of the com-
ponent, as provided in the following sen-
tence) begin in a base period year and if
the Supplement A transaction occurs in
such base period year or in a taxable
year of the acquiring corporation begin-
ning in such base period year, adjust-
ment shall be made in the two categories
of cases described below and In the man-
ner set forth below. For this purpose,
section 742 (a) provides that- a taxable
year of a component corporation:

(a) Which begins within the base
period and which also begIns with or
within the taxable year of the acquiring
corporation in which the acquisition oc-
curred, or

(b) Which begins with or within the
same base period 'year with which or
within which began the taxable year of
the acquiring corporation in which the
acquisition occurred,
shall be treated as a taxable year of the
acquiring corporation and as If it began

in the base period year with which or
ithin which such taxable year of the

acquiring corporation began. The ad-
Justment to be made is set forth in (ii)
and (i11) below.

(it) First category. In the first cate-
gory are cases in which, in a base period
year, the first taxable year of each cor-
poration, which beame a component in
any taxable year of the acquiring corpo-
ration beginning in such base period
year, began on the same date, if (a) the
acquiring corporation's fint taxable year
in such base period year also bran on
such date, or (b) the acquiring corpora-
tion's first taxable year upon its coming
Into existence began on the date of a
Supplement A transaction in such base
period year.

Daily average method. In such cases,
a group excess profits net income or
group deficits in excess profits net in-
come, as the caseopay be, for only the
acquiring corporation and any such com-
ponent corporations shall be determined
for such base period year, in the manner
provided in § 35.742-1 (b) (3). This
amount shall be the excess profits net
Income or deficit in excess profits net in-
come, as the case may be, of such acquir-
Ing cororation (including such com-
ponext corporations) for such. base
period year, unless the period from the
beginning of the first taxable year of any
such component corporation beginning
n such base period year to the end of
the last taxable year of such acquiring
corporation beginning in such bass
period year, inclusive, is not a period of
12 months. In such latter case, the
amount thus determined shall be placedz
on an annual basis by dividing by the
total number of days in such period and
by multiplying by the number of days
in such base period year. The rules ap-
plicable in this first category may be il-
lustrated by the following examples:

Ezamp!c (1). The A Corporation computez
Its income tx on the calend r year baz-s.
On July 1, 1936, the A Corporation is rea--
ganlzd into the B Corporation In a. Supple-
ment A traiaction. The B Corporation
computen its income tax on the basis of the
fiscal year bgIning July 1 until It gc^z on a
calendar year hbez1 begInning January 1,1937.
Althoug.h A' hort period I considered a t=x-
able year of B, olnce the total period of bda
taxable years Is 12 months, the excess pronts
net income, or the drficit in excazz profits nct
income, of the B Corporation for 1935 I- the

num of the cxcess profits net Income (or
deficit) for each of the two short taz'ble yars
(not placed on an annual a:ls) of A and B
for the calendar year 1933.

Example (2). The C Corporation and the
D Corporation compute their Income t s
on the calendar year basIs. On July 1, 1937,
C and D con lidated in a SupplemnTr A.
tra -atIon to form the E Corporation which
thereafter computed its Income ten on a
11scal year baaits beainning July 1 (until
10- 40 when it went on a calendar year bazzj.
The exces profits net income, or the def-
icit In excs profits net Income, of E for
the bace parIod. ycar 1937, Is determined by
computing the ezces of the aggregate of
the excs profits net incomes of C and D

*for the pelod January 1, 1937-July 1, 1937,
Inclusive, and of E for the period July 1,
1037-June 30, 1033, over the deficit In excess
profits net income of C, D, and E, If any, for
each of their r--- ectve period3, or the exes
of the deficits, as the ca-e may be; by divid-
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Ing such excess by tlhe number of days in
the period January 1, 1937, through June 30,
1938; and by multiplying the resulting quo-
tient by 365.

Example (3). The F, G, and H Corpora-
tions were in existence prior to 1936 and
all computed their income tax on a fiscal
year basis beginning March 1. On July 1,
1937, the P Corporation transfers its assets
to the H Corporation in a Supplement A
transaction and continues in existence vith
new assets acquired in exchange for the stock
of H. On December 31, 1937, the H Corpora-
tion acquires the assets of the G Corporation
In a Supplement A transaction and the G
Corporation goes out of existence. The H
Corporation changes to a calendar year basis
beginning January 1, 1938. Assuming the
figures shown below, the excess profits net
Income of the H Corporation for the base
period year 1937 Is $365,000, computed as
follows:

(1) Excess profits net income of-
G, for period March 1, 1937-

December 31, 1937 --------- $200, 000
H, for period March 1, 1937-

December 31, 1937 -------- 186,000

.(2i Aggregate excess profits in-
comes for taxable years be-
ginning in base period -.... $386. 000

(3) Deficit in excess profits net in-
come of F, for period March
1, 1937-July 1, 1937 (deficit) - 80, 000

(4) Eixess of (2) over (3) -------- 306,000

(5) "'umber of days in period
March 1, 1937-December 31,
1937 ---------- --....... 306

(6) Excess profits net income
placed on an annual basis
($306,000--306X365) ------- $365,000

Actual experience method. Tjae treat-
-ment under'this method in cases in the
first category applies only if it would
be necessary under the daily average
method to place the experience for the
taxable years on an annual basis, as
provided above under such method.
Under the actual experience method, the
actual excess profits net income (or defi-
cit) of the corporations falling within
this category for the period of 12 months
beginning with the first day of the first
taxable year in such base period year of
any such component corporation shall be
considered the total (or group) excess
profits net income (or deficit) of such
corporations for all their taxable years
beginning in'such base period year.- If
such 12-month period ends after May 31,
1940, or with or after a month in which
a Supplement A transaction occurs in
a taxable year of the acquiring corpora-
tion not beginning in such base period
year, the experience after such date or
for and after such month, whichever
first occurs, shall not be used. In such
case, there shall be added to the experi-
ence used the experience for as many
consecutive months immediately preced-
ing the beginning of the period of months
used as will produce an aggregate period
of 12 months. The first rule may be il-
lustrated by example (2) above, where,
under the actual experience method, the
actual, experience of -the C, D, and E
Corporations for the calendar year 1937-
would be used. The second rule may
be illustrated by example (3) above, if
It Is assumed that the first rule is not
applicable by reason of another Supple-
ment A transaction occurring in Janu-

ary 1938. In such case, under the actual
experience method, the actual experi-
encd of the F, G, and H Corporations for
th period of 12 months ending with
December 31, 1937, is to be used.

(iII) Second category. In the second
category of cases under section 742 (a),
previously referred to, -are all cases not
falling within the frst category and in
which more than one taxable year of
the acquiring corporation is, by reason
of the last sentence of section 742 (a),
considered to begin in a base period
year. Since such taxable years include
taxable years of component -corpora-
tions, a group excess profits net income
or group deficit in excess profits net in-
come, as the case may be, is determined
for 12 months, in a manner similar to
that in the first category above. How-
ever, in this second category not all of
such components' first taxable years in
the base period year begin on the same
day as the acquiring corporation's first
taxable year in such base period year,
as in cases in the first category, and,
therefore, the following adjustments are
prescribed:
- Daily average method, Before apply-

ing the daily average method as in the
first category, it is necessary in cases.
falling within this second category to de-
velop conditions equivalent to those ex-
isting in the first category by adjusting
the experience of any such comlonents

.to a period beginning on the same day
as the beginning of the acquiring cor-
poration's first taxable year in such base
period, year. This development and the
adjustment to be made in this category
under the -daily average method are
shown in the following examples:

Example (1). The A Corporation, which
computed its income tax on the calendar
year basis, was reorganized on July 1, 1936,
in a Supplement A transaction into the B
Corporation, which thereafter computed its
Income tax on a fiscal year basis beginning
July 1 (until 1940, when it changed to a
calendar year basis). The C Corporation,
which 'computed its income tax on a fiscal
year basis beginning March 1 was in exist-
ence prior to 1936. The B Corporation ac-
quired all of the assets of C in a Supplement
A transaction on October 31, 1936. The ex-
cess profits net incomes (or deficits) of A and
C' for such of their taxable years in 1936 as
begin before July 1, 1936, are to be adjusted
to the period beginning July 1, 1936. Thus,
the excess profits net income (or deficit) of
A for the period of January 1, 1936-July 1,
1936. is to be divided by 182 (the number of
days in the period January 1, 1936-July 1,
1936, inclusive) and the resulting quotient Is
to be multiplied by 1 (the number of days
in the period beginning July 1 and in such
taxable year of A beginning before July 1).
The excess profits net income (or deficit) of
COfor the period March 1, 1936-October 31,
1936; is to be placed on the basis of the
period July 1, 1936-October 31, 1936. Thus,
,If the excess profits, net income of C -for the
period March 1, 1936-October 31, 1986, is
$49,000, such amount when adjusted will be
$24,600, computed by dividing $49,000 by 245
(the number of days in the period March 1,
1936-October 31, 1936, inclusive) and by mul-
tiplying the resulting quotient of $200 by 123
(the number of days in the period July 1,
1936-October 31, 1936, inclusive). The
amount of $24,600 is to be added to the
amounts of excas profits net incomes (or
deficits) of the A Corporation, as previously
adjusted to the basis of 1 day, and of the B

Corporation for the period July 1, 193-Juno
30, 1937. No further adjustment is neecs-
sary in this case becaue the resulting cum
is the excess profits net income of the acquir.
Ing corporation, B (including A and 0), for a
period of 12 months which is to be attributed
to the base period year 1936.

Example (2). The D Corporation com-
putes its income tax on a fiscal year basl
beginning March 1. In 1937, It changed to
a fiscal year beginning July 1 (which it con-
tinued to use until 1940 when It changed
to a calendar year basis). D acquired the
-assets of corporations in Supplement A trans.
actions as follows: the E Corporation. Au-
gust 1, 1937; the P Corporation, December 81,
1937; and the G Corporation, May 31, 1038,
Assume that the exces profits net Incomes or
deficits In excess profits net Income for the
pertinent periods are as follows (the first date
at the left Indicating the beginning of a
taxable year) :
D: March 1, 1937-June 30, 1937 .... 012,200
D: July 1, 1937-June 80, 1938 ....... 64, 700
E: February 1, 1937-August 1, 1937.. 18,200
F: April 1, 1937-December 31,

1937 -------------- (deficit).- 27. 600
G: May 1, 1937-April 30, 1938 -.. 3C500
G: May 1, 1938-May 31, 1938 ------ 3,100
The first day of the first taxable year of the
acquiring corporation, D, beginning in 1937
is March 1, 1937. Therofore, the excess profits
net Income of the E Corporation for Its tax-
able year beginning prior to such date (1, e,,
beginning on February 1, 1937) must be ad-
Jilsted to a period beginning on March 1,
1937. The deficit In excess profits net income
of the F Corporation for its taxable year
beginning after such date (I. e., on April 1,
1937) must be adjusted to the period begin-
ning March 1, 1937. Similarly, the first tax-
able zear of the G Corporation to be taken
into account begins after March 1, 1931 (1, e.,
on May 1, 1937) and, therefore, the excess
profits net Income for such year must be
adjusted to the period beginning March 1,
1937. The following computations result:
E: Excess profits net income for tax-

able period February 1, 1937-
August 1, 1937 ------------- 018,200

Divided by number of days in po-
- riod ($18,200-,,182) ------------- 100
Multiplied by number of days in

period March 1, 1937-August 1,
1937 (154X$100) ------------- 15,400

F: Deficit in excess profits net in-
come for taxable period April 1,
1937-December 31, 1937 (defi-
cit) ------------------------- 27, 600

Divided by nmnber of days in pe-
riod ($27,500--275) (deficit)... 100

Multiplied by number of days in
period March 1, 1937-December
31, 1937 (306X$100) (deficit).. 30, 600

G: Excess profits net Income for tax-
able period May 1, 1937-April
30, 1938 ------------------ 00 806

Divided by number of days In pe-
riod! ($36,600-:-365) ---------- 100

Multiplied by number of days In
period March 1, 1937-April 30,
1938 (426x$100) ------------- 42,600

The excess profits net income of the tax.
payer for 1937 therefore will be $73,000, com-
puted In the same manner as In the first
category, as follows:
(1) Excess profits net incomes for

taxable years beginning in
1937 (the first taxable year in
each case beginning on the
same day, March 1, 1937):

DCorporation ($12,200+$54,700)- 60, 000
E Corporation ------------------ 16,400
G Corporation ($42,600+$3,100)_. 45, 700
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Total ----------------------- $128, 000
(2) Deficit in excess profits net in-

- come for taxable year begin-
ning in 1937:

F Corporation (March 1, 1937-De-
cember 31, 1937) ---- (deficit) 30, 600

'(3) Excess of aggregate excess profits
net incomes over deficit In ex-
.cess profits net income ------- 97,400

(4) Amount in (3) divided by num-
ber of days in total period
(Mrch 1, 1937-June 30, 1938)
($97,4o00-487)-------------- 200

(5) Amount in (4) multiplied by.
number of days in 1937
($200X365) --------------- 73, 000

Actual experience method. Under
this method, .the actual excess profits.
net income (or deficit) of the corpora-
tions falling within this category for the
period of 12 months beginning with the
fiit day of the first taxable year in such
base period year of the acquiring cor-
poration shall be considered the total (or
group) excess profits net income (or
deficit) of such corporations for all
their taxable years beginning in such
base period year. If'such 12-month pe-
riod ends after May 31, 1940, or with or
after a month in which a Supplement
A transaction occurs in a taxable year
of the acquiring corporation not begin-
ning in such base period year, the ex-
perience after such date or for and after
such month, whichever first occurs, shall
not be used. In.uch case, there shall be
added to the experience used the ex-
perience for as many cbnsecutive months
immediately preceding the beginning of
the period of months used as will pro-
duce an aggregate period of 12 months.

The first rule in this category under
the, actual experience method may be

,illustrated by example (1) above in this
category, where, under the actual ex-
perience method, the total (or group)
excess profits net income (or deficit) of
the A, B, and C Corporations, for the
base period year 1936, would be deter-
mined from their actual experience for
the 12-month period beginning with July
1, 1936. It will be noted that under this
rule no excess profits net income is in-
cluded with respect to A for the period
January 1, 1936-June 30, 1936, or with
respect to C for the period March 1,
1936-June 30, 1936. The same rule may
be applied similarly to example (2) above
in this category.

(4) Application for use of actual ex-
perience method. If the taxpayer de-
sires to use the actual experience method
for any base period-year, as prescribed
in this paragraph, it shall file with it
return. or claim in which it determine!
its excess profits tax under the provisiow
of Supplement A a statement showing

- the computations of its total (or group)
excess profits net income (or deficit) foi
the taxable years in each of such has(
period years, -together with such expla-
nation as it believes necessary to estab.
lish that the -total (or group) exces,
profits net income under this methoc
more clearly reflects actual group exces.
profits net income (or deficit) for sucl
base period years than does the dail!
average method. If the total (or group)
excess profits net income for any sud
base period year is finally determine(

under the actual experlence method, or
if permission Is granted by the Com-
missioner before a final determination by
the Commissioner, the taxpayer, in com-
puting its excess profits tax under Sup-
plement A in any return required to be
filed thereafter, may, without the filing
of such statement but with reference to
the statement as to which the final de-
termination had been made or permis-
sion given, use such total (or group)
excess profits net incbme, except as fur-
ther adjustment may be necessary in
the case of the taxpayer under the rules
of section 711 (b) (1) (M) (iii).

- (b) Limitation undcr scctfon 742 Q)
(1) in case of stock acqitition. Section
742 (f) (1) is designed to prevent cer-
tain duplications in base period income
and transferred capital additions and
reductions in certain cases where after
December 31, 1935, assets of the tax-
payer (or of a corporation which later
becomes Its component) are transferred
for stock in another corporation which
later becomes a component of the tax-
payer. Section 742 (f) (1) contemplates
that, after the Supplement A transac-
tion, the part of the component's base
period experience which is attributable
to the acquired stock and which occurred
before the acqulsitior of Its stock shall
under regulations prescribed herein be
excluded in determining the taxpayer's
Supplement A average base period net
income. The adjustment under section
742 (f) (1) shall be made in the cases
described in this paragraph, and in all
other cases to which section 742 WI) (1)
may be applicable, in a manner consist-
ent with the principles underlying such
described cases. Except to the extent
duplication of experience occurs, no ad-
justment is necessary under section 742
(f) (1) with respect to stock which the
acquiring corporation acquired directly
from the corporation whose stock was
acquired.

The rules for the application of section
742 (f) (1) for the purpose of computing
Supplement A average base period net
income under the general average meth-
od and under the growth formula (see
§ 35.742-2) are set forth in this para-

, graph. As to determination of exces
profits net income for such purpose un-
der the limitations of Eection 742 (f) (1)
for any "vacant" base period year, see
§ 35.742-4. As to adjustment of daily
capitat-addition or reduction in case of

such stock acquisition prior to the Sup-
plement A transaction, see § 35.743-1 (b).

s The general application of section 742
(f) (1) may be illustrated by the follow-

s Ing examples:
" Exampe (1). The A end B Corporatlon
were in existence on fanuary 1, 1939, and
have at all times made their income ta
returns on the calendar ycar bads. On Jan-
uary 1, 1937, A purchased for cah All of the
stock in B from the stochholdcrs of B. On

- December 31, 1939, A acquired al of the
assets of B in a SupplCment A transacton.

I In determining As Supplement A avcrage
base period net Income, the exce.s profits nct
income of A for 1930, 1937.1938, and 1939 and
of B for 1937, 1938, and 1939 will bo included,
end that of B for 1936 wIll be excluded.

Example (2). The 0 and D Corporations
were in existence on January 1, 1930, nd

I have at all timcs mado their income t= re-

turns on the caldar year basis. On Janu-ary 1, 14l, C acquired for ah ll of D's
&a:!: from D'stato'oldr. On Dacanbr
31, 10-1, C acquircd all of the =-zts of D In
aSupplement A transaction. In such a cas.

oreslon 742 (f) (1) requIrez the excluslan of
D's entire bas- p.rlod experiaence in comput-
Ing as Supplement A averaga base prizs net
income. (D'z capital additions and reduz-
tlos in 100 are also required to be excluded.
See § 35.743-1 (b).)

In cases In which the taxpayer does
not at one time or at any time prior to
the Supplement A transaction acquire
all of the other corporation's stoc, only
that part of the component's bass period
experience before the acquisition which
is attributable to the stock so acquired
is to be excluded in computing the t.- -

payer's Supplement A average base
period net Income. In cases in which the
component had only one class of stock
outstanding at the time of the Supple-
ment A transaction, the portion of the
component's experience to be excluded
undersection a42 (f) (1) wIth respect
to any part of the base -Period Is an
amount which bears the same ratio to
the whole of the components experience
for such part as the number of shares of
such stock acquired by the taxpayer after
such part, and not disposed of prior to
the Su!pplement A transaction, bears to
the aggregate number of such shares
outstanding at the time of the acquisi-
tion of such stock. If qny of such shares
of stock, whether acquired before or
after the beginning of the base period,
were disposed of prior to the Supple-
ment A transaction, the shares disposed
of shall, for the purpose of this computa-
tion, be deemed to be those most recently
acquired. The adjustment under sec-
tion 742 (f) (1) in cases described in
this paragraph may be illustrated by the
following examples:

E , nple (1). The E and P Corporations
were In existence on January 1. 1936, and h-ve
at all times made their Income tax returns
on the calendar Year basis. The outstanding
capltal stck of 1 contlst3 of 1,000 -arez, all
of one clas.. On January 1, 1937, E pur-
cha ed for caah 510 shares of such stc-
from the rc -holders of F. On Decemab= 31,
1941, E I 'ued stock in exchange for the
balance of the stack of P nd acquired all of
the acets of F in a Supplment A trana-
action. For the purpcz3 of computin- Es
Supplement A overage base period net ansa
for the ten for 1942 and thereafter, 51 pr-
cent of Fs excs profits net income or deficit
In excezs proflt net Income for 193' Is to
be excluded under rection 742 (f)- M4),

Example (2). Assume the same facts cs in
example (1) juot above nd the additional
fact that on J/nu-ry , 198, E purcha-sd for
cash 40addltional shres of F from the
stoacholders of the lattcr main its total
stack holdings In P SZ9 shares prior to the
iauance of its (E'r) o0n stac for the
balance of the sta:k of F and prior to the
Supplement A trancaction. In such caz,
there hnl1 be excluded under section 742 (f)
(1) an amount cqual to 85 percent (51 per-
cent plus 34 prcent) of Fs e c.s proStz,
not Income, or deficit, for 1936 and 24 per-
cant of Its c- profits net Income, or decit,
for 1937.

E-Zaple (3). A=ume the ame fcts as in
example (2) Just aove and the additional
fact that on Jnry 1,1939, E Eold 350 shares
of the F CorporatIo. stoack to various mndi-

, vidualo. AccordiWly, Immediately prior to
the Issuance of Its (V') =rm sock for the
balanco of the ctock of F and prior to the
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Supplement A transaction, E will own 500
shares of the stock of P acquired for assets
since December 31, 1935. Therefore, 50 per-
cent of P's excess profits net income, or de-
ficit, for 1936 will be excluded under section
742 (f) (1). No portion of such experience
Yor 1937, 1938, or 1939 will be excluded since
the 350 shares sold are presumed to include
all of the 340 shares acquired on January 1,
1938 (as in example (2)), and only 10 shares
of the 510 shares acquiredton January 1, 1937.

Example (4). Assume the same facts as in
examples (1), (2), and (3), except thattthe
original acquisition of 510 shares of F's stock
occurred prior to January 1, 1936. In such
case, no adjustment will be necessary under
section 742 (f) (1), because the 350 shares
disposed of on January 1, 1939, are deemed to
be out of the most recently acquired shares,
including In this case all of the shares
acquired since December 31, 1935, that is, the
340 shares acquired on January 1, 1938.

Where the corporation whose &tock is
ac~juired has at the time of such acquisi-
tion more than one class of stock out-
standing and the taxpayer does not, prior
to the Supplement A transaction,.acquire
all of the stock of all classes for assets
(other than its own stock), the base
period experience of the component
which is to be excluded' under section
742 (f) (1) must be determined upon the
basis of the earnings which may be
attributed to each class of st6ck. Where
preferred stock is nonvoting ani is also
limited and-preferred as to dividends, the
base period excess profits net income may
be allocated first to the preferred stock
on the basis of the prescribed dividend
rate per share. If the only other class is
common stock, the balance of suc4
excess profits net income may be allo-
cated to thb common stock. The portion
of such base period excess profits net
Income which is attributable to the stock
owned by the acquiring corporation is
that portion -of such base period excess
profits net income allocated to the class
to which such stock belongs proportion-
ate to thd number of shares of such class
acquired by the acquiring corporation
after December 31, 1935. This rule may
be illustrated by the following example:

Example. The G Corporation was in exist-
ence on January 1, 1936, and has at all times
made its income tax returns on the calendar
year basis. It his had outstanding at all
times the following shares:

5,000 shares of nonvoting preferred stock
of a par value of $100 per share, limited and
preferred as to dividends to the extent of $6
per share annually.

10,000 shares of no-par-value common
stock possessing sole voting power.
On January 1, 1938, the H Corporation ac-
quired for cash 6,000 shares of G's common
stock from the stockholders of G. The excess
profits net income of G for 1936 and 1937 was
$100,000 each year. Of this amount, $30,000,
representing the prescribed dividend rate of
$6 a'ehare on 5,000 shares, is allocable to the
preferred stock. Of the balance of $70,000
which is allocable to the common etock, 60
percent (the ratio of the 6,000 shares of com-
mon stock acquired by H since December 31,
1935, to the total of 10,000 shares of such
stock outstanding), or $42,000, will be con-
sidered attributable to the stock so acquired
by H. Therefore, If HEsubsequently acquired
all of the assets of G in a Supplement A
transaction (no stock of G having been pur-
chased or disposed of in the interval), $42,000
of G's excess profits net income for 1936 and
1937 Is to be excluded under section 742 (f)
(1) in computing the Supplement A average

base period net income of H. If G had a
deficit in excess profits net income for either
1936 or 1937, or for both, such deficit would
be considered attributable solely to the com-
mon stock for purposes of determining the
portion to be excluded under section 742 (f)
(1).

The acquisition of stock by the acquir-
ing cotporation may occur on a day in a
taxable year of the acquiring corporation
other than the first day of such year, as
in the cases previously discussed in this
subdivision. If such stock acquisition
occurred in a taxable year of the acquir-
ing corporation beginning in a base per-
iod year, the amount-of the component's
excess profits net income (or deficit) for
its taxable year or years beginning in
such base period year to be excluded
shall be determined upon the basis of the
ratio which the number of days in such
acquiring corporation's taxable year or
years up to the date of such stock acqui-
sition bears to the total number of days
in such acquiring corporation's taxable
year or years. If the stock acquisition
occurred in an excess profits tax taxable
year for which the tax is being computed
and later in such year the Supplement A
transaction occurred, the amount of the
componentlsbase period experience to be
excluded under section 742 (f) (1) shall
be determined upon the basis of the
ratio whibh the number of days in such
excess profits tax taxable year of the
acquiring corporation up to the date of
such stock acquisition bears to the total
number of days in such year. This rule
may be illustrated by the following ex-
amples (invhich it is assumed that the
base period years are calendar years):

Example (1). The J Corporation purchased
for cash all of the stock of the K Corporation
from the latter's stockholders on July 2 1936,
and on December 31; 1942, acquired the assets
of the K Corporation In a SUpplement A
transaction. The J Corporation made its In-
come tax returns on the calendar-year basis.

(i) If the K Corporation made its income
tax returns on the calendar year" basis, one-
half of K's excess profits net income or deficit
in excess profits net income (the ratio which
the number of days in the period Janu-
ary 1 through July 1, 1936 (183 days), bears
to the total number of days in 1936 (366) Is
to be excluded 'under section 742 (f) (1)
In computing J's Supplement A average bass
period net income.

(i) If the K Corporation made its in-
come tax returns on the basis of a fiscal
year ending July 31, the" excess profits net
income or deficit in excess profits net in-
come of K for the fiscal year ending July 31,
1937, would otherwise be includible in the
group excess profits net income (or deficit)
for 1936. Although the stock acquisition oc-
curred before the beginning of such-taxable
year of K (but after December 31, 1935),
-netertheless one-half of such experience of
K for its taxable year ended July 31, 1937, Is
to be excluded under section 742 (f) (1).

(ill) If the K Corporation had made its
indome tax returns on the basis of the fiscal
year ending July 31, and then received per-
mission to make its income tax returns on
the calendar year'basis after fhe close of its
taxable year ending July 31, 1936, K has a
short taxable year in 1936 for the period
August 1 through December 31, 1936. The
excess profits net income or deficit in excess
profits net income for such short taxable
year is to be adjusted to represent 12 months'
'experience, as-provided In .paragraph (a) of
this section, and of the amount thus deter-
mined, one-half is to be excluded under

section 742 (f) (1) in computing the group
excess profits net Income (or deficit) for
1936.

(iv) If the K Corporation had made Its
income tax returns on a calendar year basis
and then received permlssion to make such
returns on the basis of a fiscal year begin-
ning August 1, 1936, the experience for the
two taxable years, January 1, 1030, through
July 31, 1936, and August 1, 1936, through
July 31, 1937, are to be adjusted to repro-
sent 12 months' experience, as provided In
paragraph (a) of this section. Of the
amount thus determined, one-half is to be
excluded under section 742 (f) (1) In com-
puting-the group excess profits not income
(or deficit) for 1936.

Example (2). Assume the same facts as
in example (1) (including the variations In
-(1), (1i), (fii), and (iv) thereof) except that
,J, the acquiring corporation, received per-
mission to make Its Income tax returns on a
fiscal year basis beginning May 1, 1030, and
filed its returns on such basis until 1940
when It changed back to a, calendar year
basis, and that J purchased for cash all of
the stock of K from the latter's stockholders
on August 31, 1936 -(instead of July 2, 1030,
as in example (1)). In such case, J has two
taxable years beginning In 1936, the tarable
year January 1, 1936-April 30, 1936, and the
taxable year May 1, 1036-April ,0, 1037. The
excess profits net income (or deilblt) for such
two taxable years Is to be placed on an an-
nual basis as provided in paragraph (a) of
this section. Nevertheless, one-half of the
experience of the K Corporation is tQ be elim-
inated in computing group excess profits not
income for 1936, just *as In example (1),
This Is determined from the ratio of the
number of days In such taxable years prior
to August 31,,1936 (243, the number of days
in the period January 1, 1936-August 30,
1936), to the total number of days In both
taxable years (486, the number of days In
the period January 1, 1936-April 30, 1037).

Example (3). The L Corporation which
makes Its Income tax returns on the calen-
dar year basis, on March 2, 1044, purchases
for cash all of the btock of the Ll Corpora-
tioi from the stockholdersof M. On July 2,
1944, L acquires all of the assets of M in a
Supplement A transaction, In such case,
one-sixth (the ratio of the number of days
In the period January 1, 1041-March 1, 1044,

- 61- days, to the total number of days In 1044,
366 (days) of M's experience for each base
period year is to be eliminated under sec-
tion 742 (f) (1) In computing the Supple-
ment A average base period not income of L
for the purpose of the excess profits credit
to-be applied in computing the tax for 1044,
For further limitation upon the average
basd period net income computed after this
limitation, see section 742 (f) (2) and para-.,
graph (c) of this section. In computing the
Supplement A average base period net incone
of L for the purpose of the tax for 1945, the
entire base period experience of M Is to be
eliminated. As to limitations upon the use
of M's capital additions and reductions, eo
§35.743-1 (b).

Section 742 (f) (1) does not apply
where stock of one corporation is ac-
quired by another corporation solely In
exchange for the latter's stock. In case
stock is acquired in exchange partly
for the acquiring corporation's own stock
and partly for other property, section 742
(f) (1) is applicable only to the'extent-
that the acquisition Is attributable to
such other property. Stock which has,
in the hands of the taxpayer, a basis de-
termined with reference to the basis
of stoek previously acquired by the is-
suance of the taxpayer's own stock shall
be considered as having been acqdlred
in consideration of the Issuance of the
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taxpayer's own stock. These rules may
be illustrated by the following exam-
ples:

Example (1). orporation N acquires,
after December 31, 1935, stock in Corpora-
tion 0 in exchange solely for the stock of N.
In a. subsequent nontaxable reorganization.
N receives new shares of 0 in exchange for
the orighlal shares. If the new shares take
the basis of the original shares, the new
shares are considered, for the purposes of
section 742 (f) (1), to have been acquired
for the stock of N, and such section is in-
applicable.

Example (2) The P and Q Corporations
were in existence prior to January 1 1936.
On January 1, 1937, P acquired all the stock
of Q from the latter's stockholders, in ex-
change for stock of -P. On January 1, 1938,
in a nontaxable reorganization, the X Cor-
poration was organized and acquired all the
assets of 9 in exchange for its (X's) stock.
In connection with this reorganization, P ex-
changed its stock in Q for the stock in X,
and Q was dissolved. On December 31. 1939,
P acquired all the assets of X in a Supple-
ment A transaction. For the purposes of
section 742 (f) (1), the stock in X acquired
by P is regarded as having been acquired
for its own stock and, therefore, no adjust-
ment Is required unaer section 742 (f) (1).

Section 742 (f) (1) also applies in cases
in which a component (referred to as the
"first corporation"), of the taxpayer
transfers assets for the stock in a cor-
poration (referred to as the "second cor-
poration") and both corporations become
components of the taxpayer (the second
torporation becoming. a component
either directly or as a component of the
first corporation). The statute also ap-
plies to any other corporation which be-
conies a component of the taxpayer and
which at the time of a stock acquisition
by the taxpayer or first corporation
(under the circumstances described in
section 742 () (1) (A) or (B)) was con-
nected, directly or indirectly, through
stock ownership with the corporation the
stock of which was acquired. In the
case of such a corporation connected
through stock ownership, the statute ap-
plies regardless of the manner of acquisi-
tion of the stock of such connected cor-
poration held at such time (for example,
whether or not acquired for a considera-
tion other than the issuance of stock).
The statute also applies regardlesw.of the
date before such time that the corpora-
tion holding such stock, directly or indi-
rectly, acquired such stock of such con-
nected corporation. That is, it is imma-
terial whether the stock of such con-
nected corporation held at such time was
acquired before, on, or after December
31, 1935, as long as such stock was ac-
quired before the time the acquisition of
stock of the corporation to which it was
so connected occurred in a transaction
described in section 742 (f) (1) (A) or
(B). 'In the case of any such corpora-
lion connected through stock ownership
at such time, the amount of its excess
profits net income, or deficit, which is
to be eliminated under section 742 (f)
(1) is to be determined by reference to
that part of such amount which is at-
tributable to the period prior to such
time and which is attributable to the
stock held, directly or indirectly, at such
time, and not disposed of thereafter, bN
the corporation the stock of which waq
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acquired at such .time -by the tapayer
or first corporation. Such experience to
be eliminated is to be attributed to the
period prior to such time and to such
stock so held upon the basis of the prin-
ciples previously stated n this subsec-
tion. To the extent that the stock of a
corporation (later to become a com-
ponent) was not so held at such time-but
was subsequently acquired, after Decem-
ber 31, 1935, by the taxpayer or another
corporation (a first or second corpora-
tion), for assets of the latter, the base
period experience of such corporation is
to be excluded in accordance with the
rules previously set forth in this subsec-
tion for excluding the experience of a
component when the latter's stock is ac-
quired after December 31, 1935, for as-
sets by the taxpayer. The application
of these rules in such cases s illustrated
by the following examples:
. Example (1). The R, S. T. and U Corpora-
tions were in existence prior to January 1.
1936. and at all times made their income
tax returns on the calendar year basL. The
S Corporation came Into existence on Jan-
uary 1, 1935, and Issued all of its stoc to
the stockholders of the T Corporation for
the stock of the latter. On January 1. 1937.
the S Corporation purchased for cash all
of the stock of the U Corporation from
stockholders of the U Corporation. On Jan-
uary 1, 1938, the H Corporation purchaced for
cash all of the stock of S from the latter's
stockholders. On December 31. 1039. S ac-
quired all of the asets oq the T and U Cor-
porations In Supplement A transactions. On
December 31, 1940, R acquired all of the as-
sets of S in a Supplement A trancactlon. In
pomputng the Supplement A average base
period net income of R. there Is to be ex-
cluded under section '142 (f) (1) the ex-
perience of S, T, and U for 1930 and 1937.

Example (2). Assume the same facts as in
example (1) above except that the S Corpo-
ration made the acquisition of the U Corpo-
ration's stock on January 1. 1939 (after the
acquisition by R of the stcck of 8). In such
case, there Is to be excluded under cection
742 (f) (1) the experience of both S and T
for 1936 and 1937 and the experience of U for
1936. 1937. and 1938.

Example (3). The W. X¢ Y, and Z Corpo-
rations were all in existence in 1935 and at all
times made their Income tax returns on the
calendar year basis. In July. 1935. the X Cor-
poratlon acquired 50 percent of the stock of
Y from the stockholders of the latter. On
January 1, 1937, the W Corporation acquired
for ansets (other than its own .tcck) all of
the stock of the :C Corporation from the
latter's stockholder-. On January 1.1938, the
X Corporation acquired for -ets (other than
its own stock) the remaining 50 percent of
the stock of the Y Corporation from othcr
stockholders of the latter. On Januay 1,
1939. the Y Corporation acquired for assets
(other than Its own stock) all of the stocis of
the Z Corporation from the latter's stock-
holders. On January 31, 1939. the X Corpo-
ration acquired all of the asetL" bf the 7
Corporation in a Supplement A transactlon
and on November 30, 1939, the W qorporation
acquired all of the a=ets of the X Corporatlcn
n a Supplement A tr-lnsaction. On Dcem-

her 31, 1939. the W-Corporatlon acquired all
of the assets of the Z Corporation in a Sup-
plement A transaction. In computing the

i Supplement A average base period not in-
come of the W Corporation. there Is to be

L excluded all of the experience of the gC Cor-
paration for 1936. There is also to be ex-
cluded all of the experience of the Y Corpo-

L ration for 1936, one half of such experience
being excluded because of the ED percent
ownership of Its stock by the X Corporation

at tho time the stac of X w-,.s acquired by V
rnd the other h lf being exclud:d besause of
the cubs:quent acquIsition of the other fO -

percent of the stec:L of Y by the X Corpzra-
tion for the -sts of the latter. One-half of
the expclence of the Y Corporation for 1937
I- alo to be excluded bause of the acquisi-
tion of one-half of its ato: on January 1,
1938. by the X Corporation for a=sts of the
latter. The entire experlenca of the Z Ccr-
poratlon for 1930 1937, nd 1933 Is to h ex-
cluded because of the acquIaition from the
stcilholdera of Z on January 1. 1939, of the
rtoA of Z for assets of the Y Corporation.

(c) Limitation tunder section 742 Q)
(2) in case of Suppement A transaction
in excess profit; tax taXable year. Sec-
tion 742 () (2) imposes a limitation in
case a corporation becomes an acquiring
corporation in an excess profits tax tax-
able year. In such Ease only a propor-
tionate amount of the excess profits net
Income or deficit in excess profits net
income of any component corporation
acquired upon such transaction may be
Included In computing the taxpayer's
average base period net income for pur-
poses of the excess profits credit for such
taxable year. The amount thereof
which may be included with respect to
each base period year is an amount which
bears the same ratio to the total amount
of the excess profits net income or deficit
in excess profits net income of such com-
ponent corporation otherwise includible
in such base period year as the number
of the days in the taxable year after the
acquisition takes place bears to the total
number of days In the taxable year. In
the computatibn of the excess profits
credit based on Income for subsequent
taxable years, the average base period,
net income shall, unless othervwe lim-
ited, reflect the full amount of the base
period excess profits net income of deficit
In excess profits net inc6me of such com-
ponent corporation. Section 742 (W (2)
may be illustrated by the following ex-

ample:-
Examplc. On OCtoher 19, 142, the X Cor-

poratlon acquree al of the av-ts of the Y
Corparatipa in a transaction describad in
cection 740 (a). Bath the X Corporation
and the Y Corporation were in-existence on
January 1, 1930, and both corporations have
alvw.ays filed their income tax returns on the
calendar year bazis. The Y Corporation had
an exce- profits net Income of 10o.0e for
the Calendar year 1936, a deficit in excess
profit- net Income of $10,000 for the calendar
Year 1937. an excess profits net income of
070,000 for the calendar year 1938, and an
ee profits net income of 050,900 for the

calendar year 1939. In computing its aver-
age baze pericd net income for purpoes of
the excs prcits credit for the calad r year
10-2, the X Corporation may incluas only
one-fifth (I. e.. 7335) of the above amcuntz,
1. e.. C20,003 for 1936, minus $%09 for 10T,
014,000 for 1038, and 010.000 for 1939. In
computing the excezs profits credit for 19M,
and aubsequent years, h-w ever, the X Crp a-
ration may Include the full amtunt of the
base pericd excess profits net income and
deficlt in excas profits net income of the Y
Corporation.

A similar limitation applies in the case
of a component corporation for the pur-
pose of computing its excess profits credit
for a taxable year of such component be-
ginning after December 31, 1941, arid in
which the Supplement A transaction oc-
curs. See section 740 (c) (2). In such
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case, however, the proportionate amount
of the average base period net income or

-Supplement A average base period net
income, as the case may be, to be taken
into account for the purpose of the com-
ponent corporation's excess profits credit
for such taxable year is in the ratio
which the number of days in sllch tax-
able year before the day aftel the trans-
action bears to the total number of days
In such taxable year. Thus, in the above
example, in computing the average base
period net income or the Supplement A
average base period net income, as the
case may be; of the Y Corporation (as-
suming It continues in existence after
the transaction) for the purpose of its
excess profits credit for 1942, the amounts
to be taken into account will be $80,000
for 1936, minus $8,000 for 1937, $56,000
for 1938, and $40,000 for 1939.

§ 35.742-4 Computation of e xc e s s
profits net incomes for, base period -years
during which neither taxpayer nor any
component corporation was in existence;
applicable under both general average
method and increased earnings method-
(a) General. The base period of-an
acquiring corporation is composed of four
successive 12-month periods, whether or
not there is one or more of such base
period years during the whole of which
neither the -acquiring corporation nor
any of its component corporations was
in existence (although, of course, either
the acquiring corporation or one of its
components must have been actually in
existence prior to January 1, 1940, in
order for Supplement A to apply). Sec-
tion 742 (e) (1) provides a method for
determining the excess profits net in-
comes of the several corporations for a
base period year during which none of
such corporations was actually in exis-
tence.

In the case of an acquiring corpora-
tion which *acquired the assets of. Its
component corporation in a Supplement
A transaction occurring before the be-
ginning of such acquiring corporation's
last taxable year which began in 1939,
the following steps are -required for the
computation of its excess profits net in-
come for a base period year during which
neither the acquiring corporation Vor
the component corporation was at any
time in existence:

(1) The daily invested capital ot the
acquiring corporation for the first day
of its first excess profits tax taxable year
is determined.

(2) There is determined the percent-
age of such daily invested capital which
would be applicable under section 720
In reduction of the average invested cap-
ital of the acquiring corporation on ac-
count of inadmissible assets for i6 last
taxable year beginning in 1939, in the
same manner as if section 720 had been
applicable to such year.

(3) The amount determined under
(1) is reduced by an amount equal to
the same percentage of such daily in-
vested capital as the percentage deter-
mined under (2).

(4) 8 percent of the amount found un-
der (3) is determined.

The amount determined under (4) is
the excess profits net income of the
acquiring corporation for- such base pe-

tiod year. In such case, no excessprofits
net Income is to be built up for the com-
pondnt corporation for such base period
year.

In the case of an acquiring corpora-
tion which acquired a component cor-
poration in the acquiring corporation's
last taxable year beginning in 1939, the
excess profits net income of the acquir-
ing corporation for a base period* year
during which neither of such corpora-
tions was at any time in existence Is de--
termined in the manner prescribed in the
preceding paragraph, except that, in de-
termifiing the percentage figure under
section 742 (e) (1) (B), the acquiring
corporation is considered to have held
the admissible and Inadmissible assets
held by the component corporation (and
at the time so held by it) immediately
prior to the transaction and during any
part of such taxable year of the acquir-
ing corporation. In such case, no excess
profits net income is to be biilt up for
the component corporation for such base
period year.

In case the Supplement A .trans-
action by which a corporation became a
component corporation of its acquiring
corporation occurred in the last taxable
year of such component corporation be-
ginning In 1939 but on a day in a taxable

- year of such acquiring corporation be-
ginning in 1940, the following steps are

- required for the computation of the ex-
cess profits net Income with respect to
such component corporation for a base
period year during which neither of
such corporations was at any time in
existence:

(1) The daily invested capital of the
component corporation for the 'day of
the transaction is determiied.

(2) There is determined the percent-
age of such daily invested capital which
would b6 applicable under section 720 in
reduction of the average invested capital
of the component corporation on ac-
count of inadmissible assets for the 12-
month period ending with the day pre-
ceding the day of the transaction, in the
sanie manner as if such 12-month
period constituted a taxable year and
section 720 had been applicable to such
taxable year.

(3) The amount determined under '(1)
is reduced by, an dmount equal to the
same percentage of such daily invested
capital as the -percentage determined
under (2).

(4) 8 percent of the amount found
under (3) is determined. -

'The amount determined under (4) il
the excess profits net income of the com-
ponent corporation for such base period
year.
. In the case-of an acquiring corporation
which acquired all of the assets of a
component corporation after the be-
ginning of both cdrporation's first excess
profits tax taxable year, the excess profits
net income for each corporation for
a base period year durn'g which neither
was at any time in existence is deter-
mined in the manner prescribed in the
second paragraph of this subsection, the
amount for the component being deter-
mined~under such paragraph in the same
manner as if it were an acquiring cor-
poration.

The application of the foregoing rules
under section 742 (e) (1) and (2) may
be illustrated by the following examples
(examples (1) and (2) covering sub-
section (e) (1) in general; example (3)
dealing with the application of subsec-
tlon'(e) (1) (B), and example (4) cover-
ing subsection (e) (2)):

Example (1)., The F Corporation, on tho
calendar year basis, was organized on Jan-
uary 1, 1937. The 0 Corporation was or-
ganized on December 1, 1930. It has at all
times used a fiscal year ending November 30,
On January 1, 1942, the F porporatlon no-

.quired the properties of . Corporation in a
Supplement A transaction. Since the 0 Cor-
poration was actually in existonco in the
base period year 1936,- section 742 (o) , (1)
Is not applicable and therefore the F Corpo-
ration will-n~t be permitted to build up any
income for 1930. -

Example (2). The H Corporation and the
J Corporation came Into existence on Jan-
uary 1, 1937, and January 1, 1038, respeo-
tively. Both corporations have at all tlmesj
been on the calendar year basis. On Jan-
uary 1, 1942, the H Corporation acquired
all of the assets of the J Corporation in a
Supplement . transaction. Although the 3

'Corporation was not actually In existence In
1937, the H Corporation was actually in exist-
ence in such year. Therefore, no excess
profits net Income may be built up with re-
spect to such year. However, since neither
corporation was actually in existence in 1030,
income may be built up for such year. Such
income Is the excess profits net income built
up for each corporation for 1030. In the raco
of each corporation the built up income Is
an amount equal to 8 percent of the o-
cess of:

(I) The daily Invested capital of the cor-
poration for January 1, 1940, over

(I) An amount which is the same per-
centage of such capital as the percentage
determined as provided in section 742 (e) (1)
(B) under the rules of section 720 by refer-
ence to its last taxable year beginning in
1939.

Example (3). The M Corporation came
into existence on November 1, 1037. It has
at all times used a fiscal year ending Octo-
ber 31. The N Corporation, on the calendar
year basis, came Into existence on January 1,
1937. On October 1, 1940, the lI Corporation
acquired all of the assets of the N Corpora-
tion in s; Supplemefit A transaction. Hero
the date of the transaction fell within the
M Corporation's last taxable year beginning
within 1939, but within the N Corporation'S
first excess profitq tax taxable year. In build-
ing up excess profits net income for 1930 (the
year in which neither corporation was In
existence), there is taken into account only
the M Corporation's daily invested capltal-
for November 1, 1940. The N Corporation's
daily invested capital is reflected in the I
Corporation's daily invested capital for such
day. In determining the percentage figure
as provided in section 742 (o) (1) (B) under
the rules of section 720 by reference to its
taxable year ended October 31, 1042 (to be
used in reducing the M Corporation's daily
invested capital), the I Corporation is
treated as if It had held the admissible and
inadmissible assets which the N Corporation
held during the period November 1, 139,
through September 30, 1940.

Example '(4). The K Corporation, on the
calendar year basis, came into existence on
January 1, 1937. The L Corporation was
organized on July 1. 1931. It has at all
times used a fiscal' year ending Juno 30. On
March i, 1040, the K Corporation acquired
all of the assets of the L Corporation in a
Supplement A transaction. The date of the
transaction fell, accordingly, within the 1:
Corporation's first excem profits tax taxablO
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year, but within the L Corporation's last
taxable year b9ginning in 1939. In building
up excess profits net income for each corpora-
tion for 1936 (the year in which neither cor-
poration was in existence), there is taken
into account the K Corporation's daily In-
vested capital for January .1, 1940, and the
L Corporation's daily invested capital for
March 1, 1940.

(b). Limitations. The determination
of excess profits net income for vacant
base period years is subject to each of the
following limitations:

(1) Section 742 (e) (3) acts as a limi-
tation on subsections (e) (1) and (2).
The cases generally covered by it are
those in which there was cross-ownership
of stock between suctr corporations prior
to the Supplement A transaction, but it
also covers cases where property or stock
of either corporation has been trans-
ferred to the other as paid-in surplus or
as a contribution to capital. As such, the
primary purpose -of section 742 (e) (3) is
to prevent doubling up on the factor of
the daiy invested capital carried into the
first excess profits tax taxable-year as the
factor upon which the constructive in-
come allowed under subsections (e) (1)
" nd (2) is computed.

Briefly stated, section 742 (e) (3) pro-
vides that in case any corporation: de-
scribed in section 742 (e) (1) owned
stock in any other such corporation on
the irst day of suchowning corporation's
first excess profits tax taxable year be-
ginning in 1940, then the invested capi-
tal factor, upon which the constructive
income allowed under section 742 (e (1)
and (2) with respect to such corporations
is computed, shall be adjusted to such
extent as may be necessary to prevent
such constructive income from reflecting
money or property paid in by either of
such corporations to the-other for stock
or as paid-in surplus or as a contribution
to capital; or from reflecting stock of
either paid in for stock of the other or as
paid-in -surplus or as a contribution to
capital. For this purpose, stock in either
such corporation which has in the hands
of the other corporation a basis deter-
mined with reference to the basis of stock
previously acquired by the- issuance of
such other corporation's own stock shall
be deemed to have been paid in for the
stock of such other corporation. For
certain limitations in other cases of
cross-ownership of stock not covered by
'section 742 (e) (3), see section 742 Cf)
() and § 35.742-3 (b).
. The following example illustrates the

nature of the adjustment to be made in
cases .to which section 742 (e) (3)
applies:

Example. The 0 Corporation and thelP
Corporation are both on the calendar year
basis. The 0 Corporation came into exist-
ence on January 1, 1938. The P Corporation
was organized on December 31, 1938, and on
that date It issued all of its capital stock to
the 0 corporation in exchange for assets of
the latter. The 0 Corporation holds this
stock continuously until December 31, 1941,
at which time it acquires the P Corporation
in a transaction described in section 740 (a)
(2).- Each corporationAs entitled under sec-
tion 742 (e) (1) to a'onstructive income for
the years 1936 and 1937. This constructive
income is computed at 8 percent of the excess
of its daily invested capital for January 1,

'1940, over an amount which is the same per-

centage of such Invested capital as the p=-
centage determined under sectlon 7/20--Zen-
erally known as the inadriible P-et ratio.
In the event that the reduction under sec-
tion 720 In the 0 Corporattona daily in-
vested capital for January 1. 19-10, attribut-
able to the stock In P is on amount which
is less than the basis of such rtoch to the
0 Corporation, a further adjustment shall be
made n its Invested capital In order to elimi-
nate duplication of the same Involuted capi-

tO!. A.sumln- that the 13L= of the P St::-
to the 0 Corporation under section 718 (a)
(2) io 000., 3; that o n December 31. 1033,
and Dc:ember 31, 1933, it owned cbsrcz In
other dom-etic corporations having a bais
of 010.009; and that the 0 Corpozratlons daily
Investcd ca2ltal for January 1. 1940, is
C410.030 (sectlon 142 (a) (1) (A)), the com-
putation of the adjustment required under
sectlon 742 (a) (3) may be flnstratLI
follot':

(1) Total nadmi=sble aets (based upon computation under ccction 720)- $. CC3
(H) Total admlsible and Inadm)s1ble assats computed under section, 720 with

reference to the aggregate of both clases of o sLs (§ 35.720-1) ..... 6,0
(iII) Percentage which the total Inandmlssblo assets Is of total admiczIble and Inand-

missible amsets ------------- 10
(iv) Daily invested capital of the 0 Corporation for January 1,19-0. a stated abve._ 40, 003

(v) Amount of reduction In the 0 Corporation' daily Inveted capital for January

1, 1940, for inadmisible assets under rsctlon 742 (e) (1) (B)-10 percent of
Item (-v -----. - - 5,000

(vi) Reduction In the daily Invested capital of the 0 CorporatloA for January 1,940,

which Is attributable to the rtock in the P Corporation (In-c- X4-,00O 37,500

(vII) Basis of the P Corporation rtock to the 0 Corporation .... 50, 003

(viii) Adjustment to be made In the 0 Corporation's daily Invosted capital for
January 1, 1940, In order to arrive at the Invested capital factor under section

742(e) (3) upon which constructive Income Is cmputedL°.12,500

(Ix) Daily Invested capital for January 1, 9450, C030
Adjustment for inadmiczibles under cwtion 20 (Item (vi) above) C45,C00
Adjustment under section 7(e)(3).--. 12,50o

57, EO

(x) Invested capital as adjusted under sectlon 742(c) (3) upon 'whlch constructive
income of the 0 Corporation Is computed-------------332, 500

(2) Section 742(f) (1) requires the ex-
clusion from Supplement A average base
period net income of all or a part of the
base period experience of a component
whicti is determined under section 742 (e)
for vacant base period years, if the tax-
payer (or any corporation which later
became a component of the taxpayer)
acquired for assets (other than its own
stock) the stock of such component after
such vacant base period year. See
§ 35.742-3(b).

The adjustment necessary under sec-
tion'742(f) (1) where excess profits net
income for vacant base period years
would otherwise be determined under
section 742(e) is illustrated by the fol-
lowing example:

Example. The A and B Corporations were
both organized on January 1. 1937, and have
at all times made their Income tax return, on
tbw calendar year basis. On January 1, 1938,
A purchased for cash all of the stack of B
from the latter's stockholders. On Decem-
ber 31, 1940, A acquired all of i he cset3 of
B In a Supplement A transaction. Under
section 742(e), the excess proflts neot Incomes
of A and B for 1936 are to be determined
separately. However, by reason of cection
742(f) (1), the experience of B prior to Jan-
uary 1, 1938, Is to be excluded, and there-
fore no excess profits net income need be
determined for B for 1930.

The application of section 742(f) (1)
in other cases descrlbed in section 742(e)
but not illustrated above is to be deter-
mined in accordance with the above
principles and those of § 35.742-3(b).

.Src. 743. NnT CPAI~L c=.=r. [Added
by sec. 201, Second Rev. Act 1940; amended
by sec. 4, Excss Profits Tax Amendments
1941, and by cec. 223 (d), Rev. Act 19-12.1

(a) Taxpayer u=ng this supplement. For
the purposes of section 713 (g), if the tras-
action which constitutes the taxpayer an ac-
quirIng corporation occurs In a taxable year

of the taxayer which begins after Deceber
31. 1039, and the taxpayer's avercge b=e
period net Income Is computed under section
742, the following rules shall apply in co=-
puting the daily capital addition and reduc-
ton of the taxpayer for each day after such
tr nmction:

(1) The transferred capital addition or re-
duction of the component corporation shall
be treated as if it rere a capital addition or
reduction, as the c=- may be, of the
taxrpayr.

(2) The transferrcd capital addition of the
component corporation shall ba itz daily
capital addition az of the time Immediately
before the transaction (computed under ass-
tion 713 (g), but without regard to its reduc-
tion under the fourth s-ntence of paragraph
(3) on account of excluded capital, but with
the application of pawsgaph (6) of this
subsection).

(3) The transferred capital reduction of
the component corporation shall be its daily
capital reduction as of the time Immediately
before the tran.action (computed under Ec-
tion 713 (g) but with the application of
paragraph (7) of this subSection).

(4) In computing the daily capital addi-
tion 6f the taapaymr, money or property paid
In to the taxpayer by any of its component
corporations, and proparty consstin2 of sto -
In any such component corporation paid in
by charcholders of such component corpr--
tion, shall be disr Zardcd.

(5) In computing the daily capital reduc-
tion of the taxpayer, distributions by the
taxpayer to any of Its component corpoa-
tion3 not out of earning and profito shall be
direarded.

(6) In computing the transferre& capital
addition of the component corporation,
money or property paid In to such component
corporation by the taxpayer or any other
component corporation and property consis-
ing of utock In the taxpayer or any other com-
ponent corporation paid In by shaeholder.
of the taxpayer or other component corpora-
tion, shall b2 diregarded.

(7) In computing the transferred capita1
reduction of the component corporation, dis-
trIbutions by such component corporation
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to the taxpayer or any other component
corporation chall be disregarded.

(8) The daily capital addition of the tax-
payer to which any amount is added under
paragraph (1) shall be the amount thereof
computed before Its reduction under the
fourth sentence of section 713 (g) (3) on
account of excluded capital.

(b) Rule where acquiring corporation is
component of taxpaygr.. In cases where an
acquiring corporation-is a component of the
taxpayer, and the transaction which con-
stitutes such corporation an acquiring cor-
poration occurs in a taxable year of such
corporation which begins after December 31,
1939, for the purpose of determining the daily
capital addition or reduction of the taxpayer
the above rules shall be applied in a similar
manner to determine the daily ctpital addi-
tion or reduction of such acquiring corpora-
tion for each day after such transaction.

§ 35.743-1 Net capital changes-(a)
General. If a taxpayer acquires a com-
ponent corporation in a Supplement A
transaction occurring in a taxable year
of the taxpayer beginning after December'
31, 1939, and if for the particular taxable
year the taxpayer computes its average
base period net income under section 742
for the purposes of its excess profits-
credit, the transferred capital addition
of the component corporation is added to
the taxpayer's daily capital addition for
each day after such transaction and the
transferred capital r~dUction of the-com-
ponent corp6ration is added to the daily
capitalreduction of the taxpayer for each.
such day. -

The transferred capital addition of
such component corporation is the daily
capital addition of such component as of-
the time immediately before the trans-
action. Such daily capital addition is
computed in accordance with the provi-
sions of section 713 (g) except that it is
not reduced on account of the excluded
capital of the component corporiaton.
In determining such daily capital addi-
tion of the component corporation, there.
Is disregarded (1) money or property
paid In to such component corporation
by the taxpayer or any other component
corporation of the taxpayer- and (2)
property consisting of stock in the tax-
payer or any other component corpo-
ration of the taxpayer paid in by share-
holders of the taxpayer or other com-
ponent corporation.

The transferred capital reduction of
such component corporation is the daily
capital reduction, of such component as
of the time immediately before the trans-
action. SUch daily capital reduction is
computed in accordance with therpro-
visions of section 713 (g). But in deter-
mining such daily capital reduction,
there is disregarded distributions by giich
component corporation to the taxpayer
or any other component corporation of
the taxpayer.

The daily capital addition of the tax-
payer to which the transferred capital
addition of such component corporation
is to be added Is its daily capital addi-
tion computed in accordance with the
provisions of section 713 (g), but before
reduction on account of excluded capital.
The taxpayer's excluded capital after
the transaction, which is taken into ac-
count in making the reduction required
by section 713 (g), filI embrace the ex-
cluded capital of the component cor-

poration which is carried over to the
taxpayer in the transaction. In com-
puting the daily capital addition of the
tgxpiyer; there is disregarded (1) money
or property paid in to .the taxpayer by
-any of its compofient corporations and
(2) property cobsisting of stock in any
such component corporation paid in by
the shareholders of that component cor-
poration.

In computin the daily capital reduc-
tion of the taxpayer, there are disre-
garded distributions by the taxpayer to
any of its component corporations not
out of earnings and profits.

If an acquiring corporation Is a com-
ponent corporation of a taxpayer and
if the transaction constituting such cor-
poration an acquiring corporation oc-
curred in a taxable year. of such cor-
poration *beginning after December 31,
1939, then, for, the purpose of determin-
ing the daily capital addition or reduc-
tion of the ta.payer, the provisions of
this section shall be applied in a similar
manner in order to determine the daily
capital addition or reduction of such ac-
quiring corporation for each day after
such transaction.

.This section may be illustrated by the
following example:

Example. On March 1, 1942, the X Cor-
poration, hr exchange solely for its'voting"
stock, acquires all the assets of the Y Cor-
poration, having an adjusted basis for com-
puting loss in the hands of the Y Corporation
of $100,000. Inimedately after the exchange,
the Y Corporation distributes the stock of
the X Corporation In complete liquidation.
Both corporations make their income tat re-
turns on a calendar year basis. Among the
assets of the Y Corporation transferred In
the Supplement A exchange were $30,000 of
State bonds which it had purchased in 1938
for $32,000. The only money or other prop-
erty paid into and distributions made by
the Y Corporation from January 1, 1940, to
March 1, 1942, were as follows:

anuary 15, 1942, $5,000 was paid into Y
Corp6ration for stock by persons other than
the X Corporation or any component thereof.

March 1, 1942, the day of the Supplement
A transaction, but at a time prior to the
transaction, the Y Corporation distributed
$10,000 to shareholders (not including the
X Corporation or any co~nponent thereof),
of which only $7.000 was out of earnings
and profits. If, for 1942, the X Corporation
computes its average base period net income
under Supplement A, It will 'have for March
2, 1942, and for ach day thereafter, $5.000
of capital addition computed without regard
to excluded capital, $32,000, of excluded capi-
tal (assuming the State bonds are retained
for the balance of the year), and $3,000 of
capital reduction. Such amounts will be
added to the X Corporation's own capital
additions, excluaed capital, and capital re-
ductions for 1942 in computing its capital
additions and reductions under section
713 (g) for the purpose of its excess profits
credit. No portion of the $100,000 paid in
for stock on Mrch 1, 1942, may be taken into
account.

(b) Limitation under section 74Z
(1) (1). Section 742 (f) (1) requires
the exclusion fiom transferred capital
addition or reduction of any capital ad-
ditoi- or reduction (determined as pro-
vided in section 743) of a component
corporation attributable to stock of such
component acquired for assets (other
than its own stock) of the acquiring
corporation before the Supplement A

transaction. Necessarily this rule ap-
plies only in case the acquisition of such
stock occurred on or after the begin-
ning of the first excess profits tax tax-
able year of the component corporation,
after such capital additions and reduc-
tions- occurred, and before the Supple-
'ment A transaction. Such capital addi-
tions and reductlQns are to be httrib-
uted to such stock 'acquisitions in ac-
cordance with the principles of § 35.742-
3 (b) and the purposes of section 142
(f) (1). No adjustment is necessary un-
der iection 742 (f) (1) with respect to
stock wiich was acquired by the ac-
quiring corporation directly from the
corporation whose stock was acquired,
unless duplication Aesults and such du-
plication is not corrected under section
743.
SEc. 744. Foanan coaron=OvAOs. (Added

by sec. 201, Second Rev. Act 1940.1
The term "corporation" as used In this

Supplement does not Include a foreign cor-
poration.
IrnrZ3m CAPfrIo IN CONNEc=x01 WiTnr Cm--

TAMU EXCxANGS AD IaQM OATIONSI

SEc. 760.'ExcHANGES. [Added by sec. 230
(a), Rev. Act 1942.1

(a) Definitions, Etc. For the purposes of
this section-

(1) "Exchange", "Transferor", and "Trans.
feree". The term "exchange" means a tran-
saction by which one corporation. (herein-
after called "transferee") receives property
of another corporation (hereinafter called
"transferor") and the basis of the property
received, in the hands of the transferee,
for the purposes of section 718 (a) Is de-
termined by reference to the basis In the
hands of the transferor,

(2) Determination o basis of property
received. The basis, In the hands of the
transferee, of the property of the transferor
received by the transferee upon the exchange
shall be determined In accordance with sec-
tion 718 (a).

(b) Rule. In the application of section
718 (a) to a transferee upon an exchange in
determining the amount paid in for stockl of
the transfereb, or as paid-in surplus or as a
contribution to capital of the transferee, In
connection with such exchange, only an
amount shall be deemed to have been co paid
in equal to the excess of the basis in the
hands of the transferee of the property of
the transferor received by the transferee upon
the exchange over the sum of:

(1) The amount. of any liability of the
transferor assumed upon the exchange and of
any liability subject to which such property
was so received, plus

(2) The amount of any liability of the
transferee (not arising out of any liability
described In paragraph (1)) constituting
consideration for the property so received,
plus

(3) The aggregate of the amount of any
money and the fair market value of any other
property (other than such stok and other
than property described In paragraphs (1)
and (2)) transferred to the transferor.
(c) Reduction in daily Invested capital.

In the application of section 717 to a trans-
feree upon an exchange, the daily Invested
capital for any day after such exchange shall
be reduced by an amount equal to the
amount by which the sum of the amounts
specified in paragraphs (1), (2), and (3) of
subsection (b) exceeds the basis In the hands

Supplement C, sections 760-761 of the In-
ternal Revenue Code. Supplement B, sec-
tions 750-752 not applicable to taxable yeara
under these' regulations (see. 229, Rev. Act
1942).
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of the transferee of the property of the trans-
feror received upon the exchange.

§ 35.760-1 Definitions and determina-
tions. For the purposes of section 760
and of § § 35.760-1, 35.760-2; and 35.760-3:

(a) Exchange, transferee, transferor.
The term "exchange" means a transac-
tion in which one corporation, called the
"transferee," acquires property of
another corporation, called the "trans-

- feror," and the basis to the transferee of
the property acquired, for the purposes
of determining the amount of money or
property paid in for stock, or as paid-in
surplus, or as a contribution to the capi-
fal of the transferee pursuant to the pro-
visions of section 718 (a) as a result of
such exchange, is a substituted basis
under section 113 (b) (2) (A), I. e., is a
basis determined byo reference to' the
basis of such property in the hands of
the transferor.

(b) Applicability of section 760 to
various types of exchanges-(1) In gen-
eral. A substituted Pasis within the pro-
visions of section 113 (b) (2) (A) may
result from:

(i) The applicatibn of section 113 (a)
(7) to property, acquired in an exchange
in a taxable year beginning after Decem-
ber 31, 1917, pursuant to a plan of rdor-
ganization under the provisions of sec-
tion 112 (g);

(ii) The application of section 113 (a)
(8) to. property acquired in a taxable
year beginning after. December 31, 1920,
by a corporation by the issuance of its
stock or securities, if immediately after
such acquisition the transferor is in con-
trol of the corporation under the pro-
visions of section 112 (b) (5), or by a
corporation as paid-in surplus or as a
contribution to capital;

(iii) The application of section 113 (a)
(17) and section 372 in certain instances
to property acquired in connection with
exchanges and distributions in obedience
to certain orders of the Securities and
Exchange Commission; •

(iv) The application of section 113 (a)
(20) to property acquired in certain
railroad reorganizations; I

(v) The application of section 113 (a)
(21) -to property acquired by certain
street, suburban; or interurban electric
railway corporations; and
- (vi) The application of section 23.38
(b) of Consolidated Income Tax Return
Regulations 104, or § 33.38 (b) of this
chapter,-prop.erty acquired by a member
of an affiliated group of corporations
from another member of stch group dur-
ing a consolidated return period.

The rules provided with respect to the
provisions of the Code and of the con-
solidated returns regulations mentioned
in this section shall also be applicable
with respect to corresponding provisions
of prior revenue laws and of prior con-
solidated returns regulations.

Example. In 1939 Corporation X, solely In

exchange fbr 1,000 shares of its common vot-
ing stock (representing 5 percent of its total
voting stock), acquired In a statutory reor-
ganization under section 112 (g) (1) (C) all
the assets of Corporation Y. Under section
113 (a) (7) (B), the basis of such assets in
the hands of Corporation X would be deter-
mined by reference to the basis of such assets

in the hands of Corporation Y. The amount
to be included In the equity Invested capltal
of Corporation X as the amount paid In for
stock of Corporation X as a result of such
exchange shall be dotermined under cection
760.

The mere fact that property was acquired
in an exchange pursuant to a plan of reor-
ganization In which gain or lo= was *not
recognized does not of Itself invole the pro-
visions of section 760 If the basis of the prop-
erty Is not fixed by reference to the basis In
the hands of the transferor. Thus. If tho
exchange described In the preceding example
occurred in 1935, the basis of the asta to
Corporation X would be fair mnrhat value at
the date of the exchange because of failure
of Corporation Y to retain the GO percent
control In such assets pursuant to section
113 (a) (7) (A). and the provislons of rection
760 would be inapplicable n determining the
amount includible in the equity invested
capital of Corporation X as a result of the
exchange.

(2) Exchanges constituting intercor-
porate liquidations. Since section 760 Is
applicable only in the determination of
the amount paid In for stock, or as paid- -
in surplus, or as a contribution to capital,
of a transferee upon an exchange, such
section shafl not be applicable in deter-
mining the equity invested capital of such
transferee in the case of the receipt of
property in any of the exchanges de-
scribed in this section if the receipt of
suchliroperty is a distribution In an in-
tercorporate liquidation, in whole or In
part, of the transferor within the pro-
visions of section 761. In such cases, the
exchange shall be considered to be an
intercorporate liquidation subject to the
provisions of section 761. For rules re-
lating to the adjustment of equity in-
vested capital in the case of Intercorpo-
rate liquidations see section 761 and
§ 35.761-7.

Theprovisions of this paragraph may
be Illustrated by the following example:

Example. Prior to 1940, Corporation A
owned the entire outstanding capital stocl of
Corporation B, In 1940. Corporation C ac-
quired all of the asets of Corporation A and
Corporation B in a statutory consolidation
constituting a reorganization under ecction
112 (g) (1) (A). Although Corporation C
might be deemed'to have acquired the a.sets
of Corporation B with a basis determined by
reference to the basis of such =L'Is In the
hands of Corporation B, thc provisions of
section 760 are not appllcable to such ex-
change since section 761 (f) provldm that, in
such a case, Corporation C sball be considered
to have acquired in the statutory consolda-
tion the stock of Corporation B previously
owned by Corporation A and to have received
the assets of Corporation B In an ntercor-
porate liquidation.

(c) Determi nation of basis of propcrty
received-(1) General rule. In deter-
mining the amount paid in for stock, or
as paid-in surplus, or as a contribution
to capital of the transferee for the pur-
poses of section 718 (a) with respect to
an exchange, the basis of the property
received upon the exchange Is to be de-
termined in accordance with the rules
provided by section 718 (a) (2), namely,
the basis (unadjusted) to the transferee
for determining loss, adjusted with re-
spect to the period prior to Its receipt
by the transferee, by an amount equal
to the adjustments proper under section
115 (1) for determining earnings and

profits. For the purposes of determin-
ing such basis (unadjusted) to the trans-
feree, the amount of any gain or loss
recoMized to the transferor upon the
exchange shall be limited to the gain or
loss taken into account under section
115 (1) In computing the earnings and
profits of the transferor. If the prop-
erty was not disposed of prior to the
taxable year, such unadjusted basis shall
be determined under the law applicable
to the taxable year. If the property was
acquiredin a taxable year beginning after
February 28, 1913, and prior to January
1, 1934, and the basis of such property
was prescribed by section 113 (a) (6),
(7), or (9) of the Revenue Act of 1932, or
If the property was acquired in a taxable
year beginning after February 28, 1913,
and prior to January 1, 1936, and the
basis of such property was prescribed by
section 113 (a) (6), (7), or (8) of the
Revenue Act of 1934, for the purposes of
sectlon 760 the basis of such property
hall bethe same as the basis prescribed
by the Revenue Act of 1932 or the Reve-
nue Act of 1934, respectively. See section
113 (a) (12) and (16). If the property
was disposed of prior to the ta~mble year,
ruch unadjusted basis shall be that pre-
scribed by the law applicable to the year
of disposition, but without regard to the
value of the property as of March 1, 1913.

(2) Applicability of section 760 in case
of statutory change. If the transferee
received property in any taxable year in
a transaction which, under the revenue
law applicable to such year, did hot con-
stitute an exchange within the provi-
slions of section 760 (a), and if:

() Such property is held in the tax-
able year, and under the revenue law
applicable to such year such transaction
qualifies as an exchange under s-ction
760. or

(ii) Such property was disposed of in
a taxable year subsequent to the year of
acquisition and under the revenue law
applicable to such subsequent taxable
year, the transaction did qualify as an
exchange under section 760,
the provisions of section 760 are appli-
cable In determining the amount paid in
to the transferee as a result of such trans-
action. However, if such property was
disposed of prior to a year in which the
revenue law was changed so as to bring
a transaction of such a character within
the provisions of section 760, the provi-
sions of section 760 shall not be applicable
in determining the invested capital of
the transferee attributable to the prop-
erty acquired in such transaction.

Thus, if after December 31, 1917, a
corporation acquirid the entire assets of
another corporation in exchange solely
for 79 percent of its voting stock, al-
though such transaction would consti-
tute a reorganization and a tax-free ex-
change under the Revenue Acts of 1924,
1926, and 1928, the basis of the assets to
the transferee would not be determined
-by reference to the basis of such assets
in the hands of the transferor since an
interest or control of 80 percent in the
assets transferred did not remain in the
transferor. See sections 203 (b) (3) and
(4), 203 (h) (1) A, and 204 (a) (7) of
the Revenue Acts of 1924 and 1926, and
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sections 112 (b) (3) and (4), 112 (i) -(1)
(A), and 113 (g) (7) of the Revenue Act
of 1928. The percentage of control nec-
essary to establish a substituted basis for
such property was reduced to 50 percent
by section 113 -(a) (7) of the Revenue
Acts of 1932 and 1934. The Revenue Act
of 1936 removed the necessity for any
control under section 113 (a) (7), but
preserved the basis established under the
Revenue Act of 1932 or 1934. The Reve-
nue Act 6f 1938 and the Code provide
in section 113 (a) (7) (A) that with
respect to property acquired by a cor-
poration in connection with p reorgani-
zation after December 31, 1917, but ifi a
taxable year beginning prior to January
1, 1936, 50 percent control is necessary
for the property transferred to have a

•basis to the transferee fixed by reference
to the basis of the property in the-hands
of the transferor. In the case of prop-
erty acquired in connection with a re-
organization after December 31, 1935, no
guch control is necessary.-

Example. Assum that in 1926, Corpora-
tion C acquired all the prolierty of Corpo-
ration D in'exchange for 79 percent of- its
entire capital stock, al of which was voting
stook. Although the transaction would have
been q reorganization and a tax-free ex-
change, the basis of the property to Corpora-
tion C in any taxable year beginning before
January 1, 1932, would not have been fixed by
reference to the basis of such property in
the hands of Corporation D. Consequently,
If Corporation C had disposed of the prop-
erty prior to January 1, 1932, the amount
paid in to Corporation C as a result of the
1926 exchange would not be determined
under section 760. If Corporation C had dis-
posed of the property in a taxable year be-
ginning subsequent to December 31, 1931,
the basisof such property to Corporation C
would be the basis to Corporation D, and the
amount paid in to, Corporation C as a re-
sult of the 1926 exchange would be computed
under .section 760.

(3) Inconsistent position. As to the
effect of an inconsistent position in the
determination of invested capital under
section 760, or without regard to its-pro-
visions, see section 734 and the regula-
tions thereunder.

§ 35.760-2 Determination of amount
paid in for stock, or as paid-in surplus,
or as a contribution to capital. For the
purposes og section 718 (a), the amount
of money or property determined to have
been paid in-for stock of the transferee,
or as paid-in surplus or as a contribu-
tion to capital of the transferee in con-
nection with' an exchange* defined •in
§ 35.760-1 (a) shall be the exces of the
basis (determined under § 35.760-1 (b))
in the hands of the transferee of the
property of the transferor received by
the transferee upon the exchange over
the sum of:.
. (a) The amount of any liability of the

transferor assumed upon the exchange
and of any lifbility subject to which such
property was so received, plus.

(b) The amount of any liability of the
transferee (not arising out of any liabil-
ity described in (a)- of this section) con-
stituting consideration for the property
so received, plus

(c) The aggregate of the amount of
any money and the fair market value of
any other property -(other than such

stock and other than property described
in (a) and (b) of this section) trans-
ferred to the transferor, whether'or not
such money or property was-permitted to
be received by the transferor without
the recognition of gain.

If the sum of the amounts specified
In (a), (b), and (c) of this section ex-
ceeds the basis in the hands of the trans-
feree of the property received from the
transferor, such excess shall not be taken
into account in computing the equity in-
vested capital of the transferee but shall
be used to reduce the daily invested cap-
ital of the transferee for each day after
the exchange. As to the. computation to
be made in casb of such excess, see
§ 35.760=3.

The application of the provisions of
this section may be illustrated by the
following examples:

Example (1). In .1942 Corporation X
transferred property which had an adjusted
basis for determining gain or loss of $600,000
to torporation Y in consideration (1) of

-80 percent of the 'capital stock of Corpora-
tion Y which had a fair market value of
$400,000; (2) of the assumption by Corpora-
tion Y of open account indebtedness of Cor-
poration X amounting to $20,000; (3) of the
payment by )Corporation Y of money and
other property amounting to $120,000; and
(4) of the issuance by Corporation Y to Cor-
poration X of a bond in the amount of
$110,000 secured by a lien upon the pR~perty
acquired. Included in the property acquired
by Corporation Y in connection with the

foregoing exchange was a building which was
subject to a mortgage liability of 0100,000
which was not assumed by Corporation X
and which was not assumed by Corporation
Y. The money and other property received
by Corporation X was not distributed in pur-
suance of the plan of reorganization and
therefore the gain resulting from the ex-
change was recognized by such corporation
In accordancQ with section 112 (d) (2). Tho
amount includible in the equity invested cap-
ital of Corporation Y determined under the
provisions of section 760 (b) with respoct to
the exchange is $37b,000, computed as follows:

Gain to Corporation X Recognizc4 Upon
Exchange

Fair market value of capital stock e

of Corporation Y ----- .------ 400, 000
Amount of liabilities of Corpora-

tion X assumed --------------.. 20,000
Bond.secured by lien upon prop-

erty .......--- ----- -------------- 110, 0 0v
Money and other property -------- 120,000
Mortgage liability subject to which

building was transferred ------- 100,000

Total consideration ----------- 750, 000
Less, Adjusted bAi of property

transferred ....... ------------- 00, 000

Gain.. ----------- -.------- 150, 000
The gain recognized to Corporation X, how-

eve;, is limited to $120,000, representing the
sum of the money and fair market value of
other property received by Corporation X
which, pursuant to the plan of reorganiza-
tion, was not distributed (see tections
112(d) (2) and 112(k)).

Amount deemed to be paid in for stock of Corporation Y under section 718(a) and section 700

Adjusted basis of property to Cor!Soration X --------- $-00, 000
Add: Gain to Corporation X recognized upon exchange -------------------- ------ 120,000

Unadjusted basis for determining loss to Corporation Y ------------------------- 720, 000
Deduct: Amount of liabilities of Corporation X assumed --------------- $20, 000
Bonds issued by Corporation Y secured by lien upon property received ---- 110.000
Money and other property paid ----------------------------------------- 120,000
Mortgage liability subject to whIcJ.building was acquired by Corporation Y.. 100, 000

360,000

Amount deemed to have been paid in for stock of Corporation Y upon the exchange. 370, 000

Daily invested capital of Co~poration 1' resulting from the exchange

Amount deemed to have been paid In to Corporation Y upon the exchange -------- $ 370, 000
Borrowed invested capital:

Morfgage liability on building not assumed ------------------------- $00,000
Bond issuedsecured by lien upon property ----- --- 7 .......------- 110,000

Total borrowed capital_. -....-.. . . ..---------------------------- 210,000
Borrowed invested capital (50 percent of a$210,000) ------.----------------------- io0, 000

Daily invested capital.

Assume that In 1943, Corporation Y sold
the properties acquired from Corporation X
for $750,000,.the purchaser paying cash iA the
amount of $650,000 and-taking the building.
subject to the mortgage liability of $100,000.
The gain recognized to Corporation Y, and
'included in its earnings and profits, is $30,000
($750,000 minus $720,000)., There were no
other accumulated earnings and profits.
Immediately thereafter Corporation Y re-
deemed and canceled the bond and mortgage
it had issued to Corporation X at the time
of, the exchange. That portion of the daily
invested capital of Corporation Y for the
excess profits tax takable year following the
year of the sale and attributable to the ac-
quisition and sale of the properties received
from Corporation X would be $400,000, com-
puted as follows:

. 475, 000

Equity Invested capital resulting
from the exchange ------------ $370, 000

Earnings and profits from sale of
properties ----.---------------- 30, 000

Daily invested capital ---- 400,000

Example (2). Assume that in the preced-
.ing example, the money and other property
received by Corporation X upon the eXohango
were distributed pursuant to the plan of
reorganization so that no gain was recog-
nized to Corporation X as a result of the ex-
change (see sections 112 (d) (1) and 112
(k)). Consequently, the basis of the prop-
erty received by Corporation Y wauld'!it be
increased by any gain recognized to Corpora-
tion X pursuant to section 113 (a) (7), and

- would be $600,000, rather than $720,000. The
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(1) Plus adjustment. The term 'plus ad-
justment" means the amount, with respect
to an Intercorporate liquidation, determined
to. be equal to the'-mount by which the
aggregate of the amount of money received
by the transferee in such intercorporate
liquidation, and of the adjusted basis at the
time of such receipt of all property (other
than money) so 'received, exceeds the sum
of-

(A) the aggregate of the-adjusted basis of
each share of stock with respect to which
such property was received; such adjusted
basis of each share to be determined imme-
diately prior to the receipt of any property
in such liquidation with respect to such,
share, and

(B) the aggregate of the liabilities of the
transferor assumed by the transferee in con-
nection with the receipt of such property, of
the liabilities (not assumed by the trans-
feree) to' which such property so recevcd.
was subject, apd of any other consideration
(other than the stock with respect to which
such property was received) given by the
transferee for such property so received.

(2) Minus adjustment. The term "minus
adjustment" means the amount, with respect
to an Intercorporate liquidation, determined
to be equal to the amount by which the
sum of--

(A) the aggregate of the adjusted basis
of each share of stock with respect to which
such property was received; such adjusted
basis of each share to be determined Imme-
diately prior to the receipt of any property
In such liquidation with respect to such
share, and

(B) the aggregate of the liabilities of the
transferor assumed by the transferee in con-
nection with the receipt of such property,
of the liabilities (not assumed by the trans-
feree) to w hich such property so received
was subject, and of any other consideration
(other than the stock with respect to which
such prolerty was received) given by the
transferee for such property so received

exceeds the aggregate of-the amount of the
money so received and of the adjusted basis,
at the time of receipt, of all property (other
than money) so received.

(3) Rules for application of paragraphs
(1) and (2). In determining the plus ad-
justment or minus adjustment with respect
to any share, the computation shall be made
in the same manner as is prescribed In para-
graphs'(1) and (2) of this subsection, ex-
cept that there shall be brought into ac-
count only that part of each item which is
determined to be attributable to such share.

(c) Rules for the applicatibn of this see-
tion-(l) Stock having cost basis. The prop-
erty received by a transferee in an intercor-
porate liquidation attributable to a share of
stock having in the hands of the transferee
a basis determined to be- a cost basis, shall
be considered to have, for the purposes of
subsection (b), an adjusted basis at the time
so received determined as follows:

(A) The aggregate of the property (other
than money) held by the transferor at the
time of the acquisition by the transferee of
control of the transferor (or, if such share
was acquired after the acquisition of such
control, at the time of the acquisition of
such share, or, if such control was not ac-
quired, at the time immediately prior to the
receipt of any property in the intercorpiorate
liquidation In respect of such share) shall be
deemed to have an aggregate basis equal to
the amount obtained by (i) -multiplying the
amount of the adjusted basis at such time
of such share in the hands of the transferee
by the aggregate number of share units in
the transferor at such time (the interest,
represented by such share being taken as
the share unit), and (il) adjusting for the
amount of money on hand and the liabilities
of the transferor at such time.

('S) The basis which property of the trans-
feror Is deemed to have under subparagraph
(A) at the time therein specified shall be
used in -determining the basis of iroperty
subsequently acquired by the transferor the
basis of which is determined with reference
to the basis of property specified in subpara-
graph (A).

(C) The baals which property of the trans-
feror Is deemed to have under subparagraphs
(A) and (B) at the time therein specified
shall be used in determining all subsequent
adjustments to the basis of such property.

(D) The property so received by the trans-
feree shall be deemed to have, at the time
of Its receipt, the same basis It is deemed to
have under the foregoing provisions of this
paragraph in the hands of the transferor, or
in the case of property not .specified in sub-
paragraph (A) or (B), the same basis It would
have had in the hands of the transferor.

(E) Only such part of the aggregate prop-
erty received by the transferee i the inter-
corporate liquidation as is attributable to
such share shall be considered as having the
adjusted basis which property is deemed to
have under siibparagraphs (A), (B), (C),
fnd (D) of this pa~ragraph.
. (2) Basis of etock not a cost basis. The

property received by a transferee In an Inter-
corporate liquidation attributable to a share
of stock having In the hands of the trans-
feree a basis determined to be a basis other
than a cost basis shall, for the purposes of
subsection (b), be considered to have, at
the time of Its receipt, the basis it would
have had had the first sentence of sectidn
113 (a) (15) been applicable.

(3) Deflnition of controL,' As used in 'this
subsection, the term "control" means the
ownership of stock possessing at least 80 per
centum of the total combined voting power
of all classes of stock entitled to vote and
the ownership of at least 80 per centum of
the total number of shares of all other classes
of stock. (except nonvoting stock which is
limited and preferred as to dividends), but
only if in both cases such ownership con-
tinues until the completion of the intercor-
porate liquidation.

(d) Adjustmen t of equity invested capf-
tal. If property is received by the trans-
feree In an intercorporate liquidation, in
computing the equity invested capital of the
transferee for any day following the com-
pletion of such intercorporate liquidation-

(1) with respect to any share of stock
In the transferor having in the hands ol
the transferee, Immediately prior to the
receipt of any property in such intercor-
porate liquidation, a basis determined to be
a cost basis, the earnings and profits or deficit
In earnings and profits of the transferee
shall be computed as if on the day following
the completion of such intercorporate liqui-
dation the transferee had realized a recog-
nized gain equal to the amount of the plus
a adjustment in respect of such share, or had
sustained a recognized'loss equal to the
amount of the minus adjustment in respect
of such shar6;

(2) with respect to any share of stock in'
the transferor having In the hanis of the
transferee, immediately prior to the receipt
of any propert3in such intercorporate liqui-
dation, a basis determined to be a basis other
than a cost basis, there shall be treated as an
amount includible in the sum specified in
section 718 (a) the amount of the plus ad-
justment with. respect to such share, or
as an amount includible in the sunr specified
in section 718 (b) the amount of the minus
adjustment with respect to such share.

(e) Invested capital basis. The adjusted
basis which property received by the trans-
feree In an Intercorporate liquidation is con-
si ered to have under the provisions of sub-
section (c) at the time of Its receipt shall
be thereafter treated as the adjusted-basis,
in lieu of the adjusted basis otherwise pre-

scribed, In computing any amount, deter-
mined by reference to the basis of such
property in the hands of the transferee, en-
tering into the computation of the Invested
capital of the transferee, or of any other cor-
poration the computation of the Invested
capital of which Is determined by reference
to the basis of such property In the hands
of, the transferee.

(f) Statutory mergers and consolidations.
If a corporation owns stock in another cor-
poration and such corporations are merged
or consolidated in a statutory merger or con-
solidation, then for the purposes 'of this
section and section 718 such stock shall be
considered to have been acquired (in such
statutory merger or consolidation) by the cor-
poration resulting from the statutory merger"
or consolidation, and the properties of such
other corporation attributablo to such stol:
to have been received by such resulting cor-
poration as a transferee fronr such other
corporation as a transferor In an Intereot-
porate liquidation.

(g) Determination-(1) Re gu lat to.
Any determination which is required to be
made under this sectlon (including determi-
nations i applying this section In caze
where there Is a series of transferees of the
property and cases where the stock of the
transferor is acquired by the transferee from
another corporation, and the determinntions
of the basis and adjusted bsis which prop-
erty or items tbereof have or are considered
to have) shall be made in accordance with
regulations which shall be prescribed by the
Commissioner with the approval of the Secre-
tary. If the transferor or the transferee Is
a foreign corporation, the provisions of this
section shall apply to such extent and under
such conditions and limitations as may be
provided in such regulatlons.

(2) Application to liquidation extending
over long period. The Commissioner Is au-
thorized to prescribe rules similar to those
provided in this section with respect to the
days within the period beginning with the
date on which the first property Is received
in the intercorporato liquidation and ending
with the day of Its completion; and the ex-
tent 4o which, and the conditions and liml-
tations under which, such rules are to be
applicable,

§ 35.761-1 Intercorporate liqu'ida-
ion'--(a). General rule. For the pur-
poses of section 761, the term "Inter-
corporate liquidation" means the recelpt
(whether or not after December 31, 1941).
by a corporation (hereinafter called the
"transferee") of property in complete
liquidation of another corporation (here-
inafter called the "transferor") to which:

(1) The provisions of section 112 (b)
(6), or the corresponding provisions of
a prior revenue law, are applicable, in-
cluding the case in which an election has
been made pursuant to the last sentence
of section 113 (a) (15) of the Revenue
Act of 1936, as amended by section 808
of the!Revenue Act of 1938, or

(2) A provision of' law is applicable
prescribing the nonrecognition of gain or
loss in whole or In part upon such receipt,
including a provision of the regulations
applicable to a consolidated income tax
return or a consolidated excess profits
tax return, but not including the provi-
sions of section 112 (b) (7) of the Reve-
nue Act of 1938 relating to certain com-
plete liquidations occurring during De-
cember 1938, or the provisions of section
112 (b) (9) relating to certain complete
liquidations of railroad corporations.
The provisions of regdlations applicable
to consolidated income or excess profits
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tax returns which provide for the non-
-ecognition, in'whole or in part, of gain
or loss upon a liquidation of a member
of an affiliated group during a consoli-
dated return period are article. 37 of
Regulations 75, 78, 89, 97, 102, section
23.37 of Regulations 104 and § 33.37 of
this chapter. A liquidation of a mem-
ber of an affiliated group during a taxable
year, which is a consolidated return
period, beginning prior to January- 1,
1929, is not an intercorporate liquida-
tion_49r the purposes of section 761,unless
some provision of law other than regula-
tions relating to consolidated returns is
applicable prescribing the nonrecogni-
tion of gain or loss, in whole or in part,
upon the liquidation. A liquidation of a
member of an affiliated group during a
taxable year, which is a consolidated re- -
turn period, beginning after December
31, 1933, is not an intercorporate liquida-
tion if it comes within the exceptions
providd in articles 37 (a) and 38 tc)
(3) of Regulations 89, article 37 (a)" (1)
and (2) of Regulations 97 and 102, sec-
tion 23.37 (a) (1) and (2) of Regulations
104 and § 33.37 (a) -(1) and (2) of this
chapter.

The rules provided with respect to the
sections of the Code mentioned in this
section shall also be applicable with re-
spect to corresponding sections of prior
revenue laws.

(b) Exception. A transaction is an
intercorporate liquidation within the
meaning of the foregoing provisions only
if none, of the property received by the"
transferee is a stock or a security in a
corporation, the stock or securities of
which are specified in the law applicable
to the receipt of such property as stock
or securities permitted to be received (or
which would be permitted to be received
if they were the sole consideration)
without the recognition of gain.

Thus, assume that- Corporation P
owned all the outstanding stock of Cor-
poration S. Pursuant to a plan of re-
organization, Corporation S transferred
alI its assets to Corporation S (1) in ex-
change for all the capital stock of Cor-
poration S (1), and distributed such
stock to Corporation P ifi liquidation.
The entire property received by Corpora-
tion P upon the liquidation of Corpora-
tion S was stock in a corporation which
pursuant to section 112 (b) (3) Corpora-
tion P was permitted to receive without
the recognition of gain. Consequently,
the transaction in which Corporation P
acquired the stock of Corporation S (1)
in complete liquidation of Corporation S
is not an intercorporate liquidation
within the provisions of section 761. If
the reorganization had occurred in a
taxable year beginning prior to January
1, 1934, and the stock of Corporation
S (1) had been acquired -pursuant to a
plan of reorganization by Corporation P
without the surrender of the stock of
Corporation S, such acquisition by Cor-
poration P of all the assets of Corpora-
tion S would not constitute an inter-
corporate liquidation within the meaning
of section 761, since the stock of Corpora-
tion S (1) is a stock specified in section
112 (g) of the Revenue Act of 1932 and
corresponding provisions of prior reve-
nue laws as stock in a corporation per-
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mitted to be received without the recog-
nition of gain. If the stock of Corpora-
tion S (1) was acquired by Corporation
P in a taxable year beginning subsequent
to December 31, 1933, without the sur-
render or cancellation or retirement of
the stock of Corporation S, since the
transaction: would not be one in which
gain or loss is not recognized to Corpora-
tion P, the transaction would not be an
intercorporate liquidation under section
761. (See section 19.112 (g)-5 of Regu-
lations 103 and § 29.112 (g)-5 of this
chapter.

Assume that Corporation P owned the
entire -outstanding capital stock of Cor-
poration S and that Corporation S owned
the entire outstanding capital stock of
Corporatlon S (1). If CorporationP ac-
quired the stock of Corporation S (1)
in a complete liquidation of Corporation
S pursuant to the provisions of section
112 (b) (6), such liquidation would be an
inteicorporate liquidation within the
"provisions of section 761 since section
112 (b) (6) does not specify stock in any
corporation as stock permitted to be re-
ceived without the recognition of gain.

If, in connection with an intercorpo-
rate liquidation described in this sec-
tion, there is also involved (1) the
transfer by the transferor to the trans-
feree of property not attributable to the
shares of the transferor owned by the
transferee in consideration of stock is-
sued by the transferee in an e:xchange
described in section 112 (b) (4) or In
an exchange not within the provisions
of section 112 (b); or (2) the transfer
to the transferee by minority share-
holders of the transferor of stock of the
transferor in consideration of the issu-
ance by the transferee of stock in an
exchange described in section 112 (b)
(3) or in an exchange not within the
provisions of section 112 (b), the amount
includible in the equity invested capital
as- a result of the receipt of such prop-
erty or such stock in the exchanges
described in (1) or (2) of this sentence
shall be determined pursuant to the
provisions of section 760 or of section
718 (a) (1) or (2), as the case may be.
(See § 35.760-2 and § 35.718-1.)

(c) Statutory merger or consolidation.
In any case in which one corporation
owns stock In another corporation there-
inafter called the "transferring corpo-
ration"), whether or not such stock
ownership amounts to control, and such
corporations are merged or consolidated
in a statutory merger or consolidition,
for the purposes of section 761 and of
section 718, the corporation resulting
from the statutory merger or consolida-
tion (hereinafter called the "resulting
corporation") shall be considered first to
have acquired the stock of such trans-
ferring corporation in the statutory mer-
ger or consolidation and then to have
acquired the properties of such trans-
ferring corporation which are attribut-
able to the stock considered to have
been acquired by the resulting corpora-
tion in the statutor,% merger or consoll-
dation as a transferee from the trans-
ferring corporation as a transferor in
an intercorporate liquidation. The fore-
gging rule Is equally applicable to all
cases of statutory merger and consoll-

dation, whether the resulting corpora-
tion operates under the charter of the
parent, the subsdiary, or under a new
charter.

(d) Intercorporate liquidation in olr-
Ing foreign corporation. An exchange
which would otherwise be an intercor-
porate liquidation subject to the pro-
visions of section 761, but which involves
a foreign corporation as the transferor
or tranferee, shall not constitute an in-
tercorporate liquidation for the purposes
of section 761 If such exchange was con-
summated after June 6, 1932, and in-
volved gain unless, prior to such ex-
change, It was established to the satis-
faction of the Commissioner pursuant
to the provisions of section 112 (1) and
section 19.112 (1)-1 of Regulations 103
and ; 29.112 U)-1 of this chapter, or
the corresponding provisions of prior
revenue laws and regulations, that such
exchange was not in pursuance of a
plan having as one of its principal pur-
poses the avoidance of Federal income
taxes.

§ 35.761-2 Dafinitio of plus adjust-
ment and minus adjustment. For the
purposes of determining the adjustment
of equity invested capital under section
'761 (d) and § 35.761-7:

(a) Plus adjustment. The term "plus
adjustment" means the amount com-
puted with respect to an intercorporate
liquidation and determined to be equal
to the amount by which the aggregate
of the amount of money received by the
transferee in the intercorporate liquida-
tion and of the adjusted basis at the time
of receipt of all property other than
money, so received exceeds the sum of:

(1) ThQ aggregate of the adjusted
basis of each share of stock vith respect
to which the property was received in
the intercorporate liquidation, and

(2) The aggregate of the liabilities of
the transferor assumed by the trans-
feree in connection with the receipt of
the property in the intercorporate
liquidation, of the liabilities (not as-
sumed by the transferee) to which the
property so received was subject, and of
any other consideration other than the
stock with respect to which such prop-
erty was so received given by the trans-
feree for such property so received.

(b) Minus adjustment. The term
"minus adjustment" means the amount
computed with respect to an intercor-
porate iiuldation and determined to be
equal to the'amount by which the sum
of:

(1) The aggregate of the adjusted
basis of each share of stock with respect
to which the property was received in
the intercorporate liquidation, and

(2) The aggregate of the liabilities of
the transferor assufaed by the transferee
in connection with the receipt of the
property in the intercorporate liquida-
tion, of the liabilities (not assumed by
the transferee) to which the property
so received was subject, and of any other
consideration other than the stock with
respect to which such property was so
received given by the transferee for such
property so received,
exceeds Dhe aggregate of the amount of
money received by the transferee in the
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intercorporate liquidation and of the ad-
justed basis at the time of receipt of all-
property other than money so received.

(c) Rules applicable in detormining
plus adjustment and minus adjustment.
For the purpose of determining the plus
adjustment and the minus adjustment
provided by section 761 (b):

- (1) The adjusted basis of each share
-of stock with respect to wtiich property
is received lipon the intercorporate liqui-
dation shall be determined immediately
prior to the receipt in the intercorporate
liquidation of the property with respect
to such share. As to the computation of
the adjusted basis of such share, see

,§ 35.761-4.
(2) Thle adjusted basis of property

other than money at the time of receipt
.of such property shall be determined in
accordance with the provisions of sec-
tion 761 (c) and §§ 35.761-5 or 35.761-6.
This adjusted basis may be different from
the adjusted basis otherwise determined
under the provisions of section 113.

(3) A share of stock with respect to""
which property is received upon an inter-
corporate liquidation means outstand-
ing stock of the transferor owned by the'
transferee at the time of such liqui-
dation. Outstanding stock of the trans-
feror shall not include shares of -the
transferor held by it in-its treasury as
treasury stock. In the case of a complete
liquidation of a transferor under the pro-
visions of section 112 (b) (6), such stock
refers only to stock of the transferor
owned by the transferee'at the time of
the receipt of the property.

(4) The plus adjustment or the minus.
adjustment with respect to each share
of stock shall be computed in the man-
ner prescribed in section 761 (b) (1) and
(2), except that there shall be brought
into account only that part of each item
specified in such section which is deter-
mined to be attributable to such share.
The amount of any consideration (other.
than the stock of the transferor with
respect to which property was received
upon the intercorporate liquidation)
given by the transfefee for the property
received upon the intercorporate liqui-
dation shall be prorated with respect to
each share of stock (other than, stock
which is limited and preferred as to
assets upon liquidation) upon the basis
of the percentage which one share of
stock is of the total shares of stock of
the transferor owned by the .transferee
at the time of liquidation (not including
stock which is limited and preferred as
to assets upon liquidation).
- (5) In no event shall there be taken

into account any-plus adjustment with
respect to a share of stock which is lim-
Ited and preferred as to assets upon liq-
uidation of the transferor in excess of
the sum of:

(i) The excess of that portion of the
net assets to which such share is en-
titled upon liquidation of the transferor
over the adjusted basis to the transferee
of such share at the tii of liquidation,
and

(i) The amount of any cumulative
dividends in arrears upon such share.

(6) Property received by a transferee
in an intercorporate liquidatidn in ex-
change for stock of the transferee issued

by the transferee to the transferor or
to minority shareholders of the trans-
ferqror, whether or not in an exchange
within the provisions of section 112 (b)
(4) of the applicable revenue law, is not
property received upon an intercorpo-
rate liquidation, but is property received
upon an exchange under section 760 or
property paid in under section 718 (a)
(1) or (2). Consequently, other consid-
eration given by the transferee for prop-
erty received upon the intercorporate
liquidation within the provisions of sec-
tion 761 (b) (1) (B) or section 761 (b)
(2) (B) does, not include stock of the
transferee issued in consideration for
property which is received at the time
of the intercorporate liquidation but
which is received in an exchange under
section 760 or which is paid in under
section 718 (a-) (1) or (2).

(d) Rules applicable in case intercor-
porate liquidation extends over period of
time. ,If any distribution in an Inter-
corporate liquidation occurs in an excess
profits tax taxable year beginning after
December 31, 1939, to whibh the pro-
visions of section 761 are applicable, and
if the liquidation is consummated by a
series of distributions covering a period
of more than one taxable year, the ap-
plication of the principles of section 761
in the computation of the equity invested
capital of the taxpayer shall, in addition
to the requirements set forth in section
761, be subject to the following require-
ments:'

(1) The taxpayer shal file with its
excess profits tax return for the first

'excess profits tax taxable year to which
the provisions of section 761 are appli-

.cable with respect to the intercorporate
liquidation a statement describing the
plan pursuant to which the distributions
in liquidation have been or will be made
and setting forth the period within which
the transfer of the property of the trans-
feror to the taxpayer has been or is to
be completed.

(2) If the intercorporate liquidation
involves a distribution in liquidation
pursuant to the provisions of sectiori 112
(b) (6), the taxpay& shall comply with
the requirements prescribed by section
19.112 (b) (6)-3 of Regulations 103 or
§ 29.112 (b) (6)-3 of this chapter. As
used in such section, the term "profits
taxes"- includes the excess profits
tax imposed by Subchapter E of
Chapter 2. The bond required by such
section shall also contain provisions un-
equivocally assifring prompt payment of
the excess of income and excess profits
taxes (plus penalty, if 'any, and interest)
as computed by the-Commissioner with-
out regard to the provisions of -section
761 over such taxes computed with re-
gArd to such section, regardless of
whether such excess may or may not be
made the subject of a notice of deficiency
under section 272 and regardless of
whether it may or may not be assessed.

(3) If- the intercorporate liquidation
involves a distribution in liquidation
other than one purguant to section 112
(b) (6), in additibn to the -statement
required by paragraph (1) for each of the
taxable years which falls wholly or partly
within the period of liquidation, the tax-
payer shall,.at the time of filing its ex-
cess profits tax return, file with the col-

lector for transmittal to the. Commis-
stoner a waiver of the statute of limita-
tions on assessment and collection. The
waiver shall be executed on such form
as may be prescribed by the Commis-
stoner and shall extend the period for
assessment 'of all income and excess
profits taxes for such year to a date not
earlier than one year after the last data
of the period for assessment of such
taxes for the last taxable year in which
the transfer of the property of the trans-
feror to the .transferee may be com-
pleted pursuant to the plan filed by the
taxpayer, Such waiver shall also con-
tain such other terms with respect to
assessment as may be considered by the
Commissioner to be necessary to insuro
the assessment and collection of the cor-
rect tax liability for each year'within the
period of liquidation. For each of the
taxable years which falls wholly or partly
within the period of liquidation, the re-
cJpient corporation shall file a bond, the*
amount of which shall be fixed by the
Commissioner. The bond shall contain
all terms specified by the Commissioner,
including provisions unequivocally assur-
ing prompt payment of the excess of
the income and excess profits taxes (plus
15enalty, if any, and interest) as com-
puted by the Commissioner without re-
gard to the provisions of section 761 over
such taxes computed with regard to such
provisions, regardless of whether such
excess may or may not be made the sub-
ject of a notice of deficiency under see-
tion 272 and regardless of whether it may
or may not be assessed. Any bond re-
quired under this paragraph shall have
such surety or sureties as the Commis-
sioner may require. However, see section
1126 of the Revenue Act of 1926, as
amended, providing that where a bond is
required by law or regulations, in lieu
of surety or sureties there may be de-
posited bonds or notes of the United
States. Only surety companies holding
certificates of authority from the Secre-
tary as acceptable sureties on Federal
bonds will be approved as sureties. The
bonds shall be executed in triplicate so
that the Commissioner, the taxpayer,
and the surety or the depository may
each have a copy.p

(4) Pending the completion of the
liquidation, if there is a compliance with
this section and § 35.761-1 with respect
to intercorporate liquidations, the equity
invested capital of the taxpayer for each
day following a distribution in liquida-
tion of the transferor shall be deter-
mined under section '761, and the plus
adjustment or minus adjustment for each
such day shall be computed under sec-
tion 761 (b) subject to the followint
rules:

(1) If a distribution in liquidation is
in complete cancellation and retirement
of any specific share or shares of stock of
the transferor, a plus adjustment or a
minus adjustrnent with respect to such
share or shares shall be computed at the
time such distribution occurred pursuant
to the provisions of § 35.761-2 (c), and
the m6ney and property received upon
the distribution, the liabilities of the
transferor assumed at the time of the
distribution, the liabilities to which the
property received in the distribution was
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subject, and any other consideration
(other than the stock of the transferor
with respect to which the distribution
was received) shall be taken into account
in computing the plus adjustment or
minus adjustment with respect to such
distribution and shall not be allocated
to any prior or subsequent distribution.

(ii) If the distribution in liquidation
is not in complete cancellation and re-
tirement of any specific share or shares,
but extends ratably over all the outstand-
ing shares of the transferor or over all-
the outstanding shares of a particular
class of stock of the transferor, a plus
adjustment or aminus adjustment shall
be computed at the time of each distribu-
tion in accordance with the provisions of
§35.761-2 (c), and:

(a) The distribution shall be consid-
ered a distribution with respect.to each
share (or each share of a 13articular
class) held by the transferee;

b) The adjusted basis of each share
for the purposes of computing the plus
adjustment or the minus adjustment at
the time of any distribution shall bear
that ratio to the total adjusted basis of
such share computed under § 35.761-4 as
the excess of the aggregate of the money
and adjusted basis (computed under
§ 35.761-5) of all property other than
money received from the transferor as a
distribution over the aggregate of the

/liabilities of the transferor assumed by
the transferee or to which property re-
ceived from the transferog was subject,
bears to the excess of the aggregate of the
money and adjusted basis of all property
other than money (computed under
§ 35.761-5) held by the transferor at the
time of the first distribution in liquida-
tion over the aggregate of the liabilities
of the transferor and liabilities to which
the property held by the transferor was
subject, at the time of the first distribu-
tion in liquidation. In no event, how-
ever, shall the portion of the total ad-
justed basis of a share of stock used in
computing the-plus adjustment or the
minus adjustment under this paragraph
exceed an amount which, when added to
portions of such basis previously used in
computing the plus adjustment or minus
-adjustment in connection with such in-
tercorporate liquidation, equals the total
adjusted basis of such share computed
under § 35.761-4;
(c) The amount of any consideration

(other than the stock of the transferor
-with respect to which the distribution
was received) given by the transferee at
the time of the distribution and the
amount of any liability of the transferor
assumed at the time of the distribution
or- any liability to which the property
received in the distribution was subject
shall be taken into account in comput-
ing the plus adjustment or the minus
adjustment with respect. to such dis-
tribution, and shall not be allocated to
any other prior or subsequent distribu-
tion.

(iII) In no event shall the aggregate
of the plus adjustments and minus ad-
justments computed with respect to an
intercorporate liquidation extending
over a period of time be differentfok each
day after the last day of the last dis-
tribution in liquidation than the plus

adjustment or minus adjustment which
would have resulted had the intcrcorpo-
rate liquidation been commenced and
completed entirely during such last day.

* § 35.761-3 Determination of ba ss of
'stock; cost. basis or basis other tMan
cost-a) Cost basis. In all cases other
than those in which the basis of stock
is determined to be a basis other than
cost under (b) or (c) of this section, the
basis of stock shall be determined to be
a cost basis.

'(b) Basis other than cost. Stock in
any -corporation shall be determined to
have a basis other than cost if, as a
result of the transaction in which such
stock *as acquired:

(1) The basis of such stock is fixed
by reference to the basis of other prop-
erty previously held by the acqulrin
corporation, not including any case in
which the basis of such other property
to sTch corporation was a cost basis If,
at the time of the acquisition of such
stock or immediately thereafter, the ac-
quiring corporation or its shareholders
were in control of the corporation from
which such stock was acquired or the
corporation from which such stock was
acquired or its shareholders were in con-
trol of the acquiring corporation; or

(2) The basis of such stock is fixed
by reference to its basis in the hands
of a preceding owner not including any
case in whiclj:

(i) Such stock was acquired from an-
other member of an affillated group of
corporations in a taxable year in which
the acquiring corporation and the trans-
ferring corporation filed a.consolidated
income or excess profits tax return and

(a) The basis of such stock to the
transferring corporation was a cost basis,
or

( ) The basis of the stock of the
transferring corporation or of any other
member of the affiliated group holding
stock of the transferring corporation,
directly or indirectly, was a cost basis,
whether or not the basis to the trans-
ferring corporation of the stock trans-
ferred was a cost basis (see § 35.761-4
Cc)) relating to amount of basis) except
in those cases in which such stock would
have a basis other than cost If it had
been acquired in an intercorporate liqui-
dation described in (ii) or in an ex-
change described in (III) ; or

(ii) Such stock was acquired in an
intercorporate liquidation if immedi-
ately prior to such liquidation the stock
of the liquidated corporation was held by
the acquiring corporation with a cost
basis (see section 761 (e)), or the stock
which was acquired ,in such liquidation
was held by the liquidated corporation
with a cost basis; or

(lii) Such stock was acquired from
another member of a controlled group
of corporations and

(a) The basis of such stock to the
preceding owner was a cost basis, or

Cb) The basis of the stock of the trans-
ferring corporation or of any other mem-
ber of the controlled group holding stock
of the transferring corporation, directly
or indirectly, was a cost basis, whether or
not the basis to the transferring corpora-
tion of the stock transferred was a cost

basis (Qae 35.761-4 (e)) relating to
amount of basis) except in those cas
in which such stok: wouId have a basis
other than cost if It had been acquired
In an intercorporateliquldation dezcrib-d
in (I);

Provided, That if, In the opinion of the
Commissioner, the liquidation of the
transferor whose stock was acquired in
a transaction subject to the provisions
of (b) (2) (1) and (lIt) has the effect of
a substitution of one member of a con-
tra led croup for another member of
such group, the provisions of (b)- -(2)
(i) and (ill) shall not be applicable. For
the purposes of this section a controlled
group includes one qr more chains of
corporations connected through stack
ownership with a common parent corpo-
ration if stock possessing at least 80 per-
cent of the voting power of all elasse
of stock and at least 80 percent of each
class of the nonvoting stock of each of
the corporations (except the common
parent corporation) is owned directly by
one or more of the other corporations
and the common parent corporation
owns directly stock possessing at least g0
percent of the voting power of all classes
of stock and at least 80 percent- of e.ch
class of the nonvoting stock of at least
one of the other corporations. As used
in the preceding sentence, the term
"stock" does not include nonvoting stock
which Is limited and preferred as to
dividends.

c) Statutory merger or consolidation'.
In any case in which a corporation held
stock in another corporation and such
corporations were merged or consoli-
dated In a statutory merger or consoli-
dation, such stock, for the purposes of
section 761 W), shall be determined to
have a cost basis in the hands of the
corporation resulting from the merger or
consolidation if such stock was held with
a cost basis immediately prior to the
statutory merger or consolidation and if,
Immediately thereafter, the shareholders
of the holding corporation were in con-
trol of the corporation resulting from the
statutory merger or consolidation. In
all other cases, such stock shall be deter-
mined to have a basis other thn cost
in the hands of the corporation resulting
from the statutory merger or consolida-
tion.

d) Control. For the purposes of this
section, in determining whether the basis
of stock is a cost basis or a basis other
than a cost basis, the term "control"
means the ownership of stock possessing
at least 80 percent of the total combined
voting power of all classes of stock en-
titled to vote and at least 80 percent of
the total number of shares of all other
classes of stock of the corporation (eu-
cept nonvoting stock which is limited and
preferred as to dividends).

(e) Series of stock transfers. The
rules provided in this section shall be
applicable in determining the basis of
stock held by a transferee where there
has been a series of transfers of such
stock.

§ 35.761-4 Computation of basis of
stock7; amount of basis. The following
rules are applicable in determining the
adjusted basis of the stock with respect
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to which the property was-received in the
intercorporate liquidation, for the pur-
poses. of the computation of the plus ad-
Justment or the minus adjustment under
section 761 (b) :

(a) Time o1 computation. The ad--
justed basis of each share of stock with
respect to which property is received in
an intercorporate liquidation shall be de-
termined immediately prior to the receipt
of any property In such liquidation with
respect to such share. In case of the re-
ceipt by a corporation in a statutory mer-
ger fr consolidation of shares of stock of
another corporatiton, the properties of
which are deemed to have been trans-
ferred to the acquiring corporation with
respect to such stock, the adjusted, basis
of such stock shall be .determined imme-
diately .prior to the statutory merger or
consolidation.

(b) Determination of basis. The ad-
justed basis of each share of stock shall
be the unadjusted basis for determining
loss upon a sale or exchange, adjusted
by amounts .proper under section 115
(1) for determining earnings and profits,
under the law applicable to- the year in
which the intercorporate liquidation
began. If such stock has a basis fixed by
reference to the basis of such stock in
the hands of any preceding owner, the
basis of such stock to the transferee upon
its receipt shall be the basis to the prior
owner determined without regard to its
value as of March 1, 1913, and adjusted
in the hands of the prior owner (and in
the hands of any owners prior to such
prior owner if the basis of such stock is
determined by reference to the basis in
the hands of such other prior owners)
by an amount equal to the adjustments
proper under section 115 (1) for deter-
mining earnings and-profits. In any case
in which such stock has a basis to the
transferee fixed by reference to the basis
of such stock in the hands of any pre-
ceding owner, and the basis of such stock
in the hands of such preceding owner is
different for invested capital purposes,
because of the provisions of section 761,
than for the purposes of determining
gain or loss Upon a sale or exchange,
the basis of such stock for invested capi-
tal purposes, rather than the basis for
determining gain or loss upon a sale or
e change, shall be 'used in determining
the unadjusted basis of such stock to the
transferee. If the basis of such stock to
the preceding owner was a cost basis
whielkis preserved to the transferee, and
if the preceding owner was in control of
the tranisferor as defined in section 761
(c) (3), the adjustments prescribed by
this section with respect to stock owned
by a transferee shall also be made with
•respect to the stock owned by the pre-.
ceding owner -for the purposes of de-
termining the unadjusted basis of such
stock to the transferee.

(c) Acquisition of stock from member
of affiliated br controlled group. If
stock of a corporation was acquired by a
member of an affiliated group of cor-
porations from another member of such
affiliated group in a transaction subject
to the provisions of § 35.761-3 (b) (2) (1)
(b), or by a member of a controlled
group of corporations as 'defined in
§ 35.761-3 (b) (2) from another member

of such controlled group in a transaction
subject to the provisions of § 35.761-3
(b) (2) (rii) (b), the basis of such stock
to the acquiring corporation shall be an
amount -equal to the basis which such.
stock would have determied pursuant
to the provisions of section 761 (c), (1)
and (e) if such stock were acquired as
the result -of an intercorporate liquida,-
tion of the corporation transferring such
stock and of each member of the group
owning stock of the transferring cor-
poration, directly or indirectly, through
which such. stock would have passed
prior to its acquisition by the member
of the group.

(d) Nondpplication of adjustment
based on loss during consolidated return
period. If the transferee owns stock of
a transferor with which it has made a
consolidated income or excess profits tax
return, the basis of sdich stock sh all not
be reduced pursuant to the provisions of
section 113 (a) M(11), or § 33.34"(c) of
this* chapter, or section" 23.34 (c) of
Regulations 104, or corresponding pro-
visions, of prior consolidated returns
regulations, or similar rules of law appli-
cable to consolidated returns, relating
to decrease in basis of stock of a cor-
poration on apcount of losses sustained
by such corporation during a consoli-
dated return period.

"(e) Precontrol distributions in case of
cost_ basis stock. At of the date of ac-

''quisition of control by the transferee (or
as of the time of the interorporate
liquidation in case control was not ac-
quired by the transferee), the basis of

-the aggregate assets of the transferor
attributable to stock owned by the trans-
feree with a cost basis is to be revalued
to accord with such cos basis. See sec-
tion 761 (c). Pistributions from earn-
ings and profits of the transferor betwVeen
the date of acquisition of such stock 'and
the date of acquisition of control (or the
time of" the intercorporate liquidation in
case control was not acquired) may have
the effect of reducing the assets of the
transferor properly subject to revalu-
ation. For the purpose of section 761 in
the case of such distributions made with
respect to stock having acost basis, the
basis of such stock shall be reduced by an
amount proper to give effect to any such
reduction in assets..

(f) Postcontrol distributions in case of
cost basis stock. If the stock of the
transferor is deemed to have a cost basis
to the transferee, the adjusted basis of
the assets Qf the'transferor must be re-
computed- pursuanlto the provisions of
section 761 (c) (1) and § 35.761-5' (a).
A subsequdht sal& or other disposition of
the assets of the t ansferor involved in
such recomputation, or the use of such
assets in the trade or business of the
transferor willaffect the earnings and
profits of the transferor in amounts de-
termined by reference to the recomputed
basis. In determining whether .a dis-
tribution made by the transferor to the
transferee after the, acquisition of con-
trol by the transferee of the transferor
is a dividend within the meaning of sec-
tion 115 (a) or a distribution in reduction
of, the basis of tht stock of the trans-
feror under section 113 b) (1) (D) for
the purposes of the computation of the

adjusted basis of such stock to be used In
the computation of the plus adjustment
or the minus adjustment under section
761 (b), the earnings and profits of the
transferor recomputed in accordance
with the method prescribed In this sub-
section shall be used in lieu of the earn-
ings and profits of the transferor other-
wise determined.

§ 35.761-5 Basis of property received
in an intercorporate liquidation with re-
spect to stock having a cost basis--(a)
Determination. For the purpose of do-
terminig the plus adjustment or the
minus adjustment to be used In adjust-
ing the equity invested capital of a trans-
feree in an intercorporate liquidation

,pursuant to section 761 (b)M and (d), the
propertY received by a transferee In an
ntercorporate liquidation attributable

to a share of stock of the transferor
having in the hands of the transferee
a basis determined under § 35.761-3 to
be a cost basis shall be considered to
have at the time so received an adjusted
basis determined as follows:

(1) Basis of property with respect to
stock acquired on or before date of ac-
quisition of coztrol of transferor, With
respect to a share of stock of the trans-
feror acquired by the transferee with a
cost basis on or before the date of ac-
quisition by the transferee of control
of the transferor, the aggregate of the
property (otherAthan money) held by
the transferog at the time of the acqui-
sition by the transferee of control of the
transferor shall be considered to have
an aggregate-basis equal to the amount
determined by:

C Multiplying the amount of the ad-
justed basis of such share In the handu
of the transferee at the time of acquisi-
tion of control by the aggregate number
of share units in the transferor at such
time, the interest represented by such
share being taken as the share unit,

(ii) Adding to the amount determined
under (I) the amount of the liabilities of
the transferor at the time of acquisition
of control, and f

(iII) Subtracting from the sum of the
amounts determined under (i) and (11)
the amount of money on hand in the
transferor at 'the time of acquisition of
control.

(2) Basis of property with respect to
stock acquired after acquisition of con-
trol of transferor. If a share of stoclz of
the transferor was acquired by the trans-
feree with a cost basis after the trans-
feree acquired control of the transferor,
the aggregate basis of the property of the
transferor (other than money) held by
the transferor at the time of the acquisi-
tion by the transferee of such share of
the transferor shall be determined in the
manner prescribed In (1), except that
such computation shall be made as of
the time of the acquisition of such share.
A share of stock shall be considered to
have been acquired after the transferee
acquired control of the transferor only
if, after the acquisition of such share,
the transferee did not lose control of the
transferor. A share of stock shall be
considered to have been acquired on or
before the date of acquisition of control
if, after the acquisition of such share,
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the transferee lost control previously
held in the transferor and subsequently
reacquired and retained control until the
time of the intercorporate liquidation.

(3) Bas of Property with, respect to
stock in transferor in which control is
not acquired. If a share of stock is
owned in a transferor and if immediately
prior to the receipt of any property in
the intercorporate liqufdation in respect
of such share the transferee does not
have control of the transferor, the ag-
gregate basis of the property of the
transferor shall be determined in the
manner prescribed in (1), excebt that
such computation shall be made as of the
time immediately prior to the receipt of
the property in the intercorporate liqui-
dation.

(4) Redetermination of basis of prop-
erty to accord with basis of stock. The
amount determined under (1), (2), or (3)
of this paragraph, representing the ag-
gregate basis of the property of the
transferor at the time of acquisition of
control of the transferor, at the time of
acquisition of stock of the transferor
subsequent to the acquisition of control,
or at the time of the intercorporate
liquidation may be griater or less than
the amount of the aggregate adjusted
basis of the propdrty of the transferor at
such time otherwise computed. Ordi-
narily, if:

(i) The aggregate basis of the prop-
erty of the transferor determined under
(1), (2), or (3) of this paragraph exceeds
the aggregate adjusted basis of such
property otherwise computed, such, ex-
cess shall be deemed to be the basis of an
asset which, for the purposes of section
761, shall be called "positive good will," or

(ii) The aggregate basis of the prop-
erty of the transferor determined under
(1), (2), or (3) of this paragraph -is less
than the aggregate adjusted basis of such
property otherwise computed, such dif-
ference shall be deemed to represent a
deduction from the aggregate basis of
the property of the transferor otherwise
computed; such difference shall be repre-
sented in a credit account to be called
"negative good will."

If the fair market value of the property
of the transferor at the time as of which

-the recomputation is made is greater or
lesa than the aggregate adjusted basis
of such property determined without re-
gard to (1), (2), or (3) of this paragraph,
proper adjustment shall be made to the
basis of such assets to reflect such
difference.

(5) Basis of property acquired by
transferor subsequent to determination
of basis under (4). In any case in
which the transferor, subsequent to the
date as of which the redetermination of
the basis of its property has been made
pursuant to (4) of this paragraph, ac-
quires additional property, the basis of
which is fixed by reference to the basis
of the property redetermined under (4)
of this paragraph, the basis of such ad-
ditional property shall be determined
with respect to the basis of such property
redetermined in accordance with the
rules set forth in (4) of this paragraph
in lieu of the basis otherwise prescribed
with'respect to such property.

(6) Use of basis determined for subsc-
quent adlustments. The basis of the
property determined under (4) or (5) of
this paragraph shall be used in deter-
mining, for the purposes of section 761,
all subsequent adjustments to the basis
of such property, as, for example, the
adjustment based upon depreciation or
depletion. Such basis shall also be used
in lieu of the basis otherwise prescribed
by section 113 in determining, for the
purposes of section '61, the gain or loss
resulting from a sale or otlier disposition
of such assets by the transferor. The
adjustments so obtained and the amount
of gain or loss resulting from a sale or
other disposition of such assets so deter-
mined shall, for the purposes of section
761, be used in computing the earnings
and profits or the deficit in earnings and
profits of the transferor to ascertain:

(I) Whether distributions subsequent
to the date as of which the aggregate
basis of the assets of the transferor is
determined with respect to stock having
a cost basis are out of earnings and
profits of the transferor;

(ii) The amount to be included in the
earnings and profits of the transferee as
a result of such distributions out of earn-
ings and profits of the transferor; or

(iII) The adjustment to be made to the
basis of the stock of the transferor owned
by the transferee resulting from any such
distributions not out of earnings and
profits of the transferor.

(7) Property rcceired by transfcrec in
intercorporate liquidation. The prop-
erty received by the transferee in an in-
tercorporate liquidation attributable to a
share of stock of the transferor having a
cost basis shall be considered to have, at
the time of its receipt by the transferee
in the intercorporate liquidation, a basis
determined as follows:

(i) With respect to property so re-
ceived which was owned by the trans-
feror with a 16asis not determined by ref-
erence to this paragraph, for example,
property the basis of which had not been
increased or decreased in a revaluation
under (4) of this paragraph or property
acquired subsequent to the date of such
revaluation, such property shall have
the same basis to the transferee which
it had in the hands of the transferor
immediately prior to the Intercorporate
liquidation, adjusted, however, by ad-
justments proper under section 115 (1)
for the determination of earnings and
profits

(ii) With respect to property so re-
ceived which was owned by the trans-
feror with a basis Increased or decreased
as the result of a recomputation provided
by (4) of this paragraph, and with re-
spect to property so received ivhich had
a basis fixed, as provided by (5) of this
paragraph, by reference to other prop-
erty the basis of which was recomputed
pursuant to the provisions of (4) of this
paragraph, such property shall have the
same basis to the transferee which it had
in the hands of the transferor, so in-
creased or decreased, Immediately prior
to the intercorporate liquidation, ad-
justed, however, by adjustments proper
under section 115 (1) for the determina-
tion of earnings and profits; only such

part of the aggregate property received
by the transeree in the intercorporate-
liquidation as Is attributable to the share
of stock with a cost basis shall be con-
sldered as having the recomputed basis
which such p'roperty is deemed to have
under. (4) or (5) of this paragraph.

(b) Control. For the purposes of tb
section, "control" means the ownership
of stock possessing at least 80 percent of
the total combined voting power of all
classes of stock entitled to vote and the
ownership of at least 80 percent of the
total number of shares of all other classes
of stock (except nonvoting stock which
is limited and preferred as to dividends),
and shall be determined under the fol-
lowing fules:

(1) Controkmust be continued under
the completion of the intercorporate
liquidation.

(2) If control is lost and later reac-
quired (except as otherwise provided in
(3)), the date of the last acquisition of
control shall be considered to be the date
of acquisition of control.

(3) If Fontiol, once acquired, was lost
because stock of the transferor which did
not pcz ss voting po, er at the time such
control was acquired became entitled to
vote, and If control was reacquired either.
because the stock which became entitled
to vote lost its voting power or through
,the acquisition of the requisite portion of
such stock, and such control continues
until the completion of the intercorpo-
rate liquidation, the date of acquisition
of control shall be the date upon which
control was first acquired.

(4) Except as otherwise provided in
(6), if stock of a corporation was ac-
quired from another corporation which
had held such stock with a cost basis.
and if such stock Is determined to have
a cost basis in the hands of the acquiring
corporation fixed by reference to its basis
In the hands of such other corporation,
the asquiring corporation shall be
deemed to have acquired such stock as of
the date upon which such stock was ac-
quired by such other corporation.

(5) If stock of a corporation was ac-
quired from another corporation in a
liquidation subject to the provisions of
section 112 (b) (6), or the corresponding
provisions of a prior revenue law, and if
the stock of the liquidated corporation
was held by the acquirin- corporation
with a cost basis but the stock acquired
was held by the liquidated corporation
with a basis other than cost, the acquir-
ing corporation shall be deemed to have
acquired the stoc:k received in the liqui-
dation as of the date upon which it had
acquired the stock of the liquidated cor-
poration.

(6) I stock of a corporation was ac-
quired from another corporation in a"
liquidation subject to the provisions of
section 112 (b) (6), or the correspond-
ing provisions of a prior revenue law,
and if the stock so acquired was held by
the liquidated corporation and the stc±
of the liquidated corporation was held
by the acquiring corporation, both with
a cost basis, the acqqlring corporation
sball be deemed to have acquired the
stock received in the liquidation as of
the date upon which such stock was ac-
quired by the liquidated corporation, or
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as of t-e date upon which the acquiring
corporation acquired the stock of the
liquidated corporation with respect to
which the distribution was made, which-
ever date was the later.

(7) If stock of a corporation was ac-
quired with a basis determined toibe a
costbasis under .35.761-3 (b) (1) be-
cause the basis ol such stock was fixed
by reference to the cost basis of other
stock In the hands of the acquiring cor-
poration, the acquiring corporation shall
be deemed to have acquired such stock
as of the date upon which it had -ac-
quired such other stock.

(8) If the basis of the stock of a trans-
feror in the hands of the transferee was
increased as the result of a statutory
merger or consolidation of the transferor
and another corporation, or as the result
of a transaction having the effect of a
statutory merger or consolidation, And
if the stock of such other corporation was
held by the transferee with a cost basis,
that portion of the transferee's stock-
holding interest in the transferor "repre-
sented by the increase shdll be deemed
to have been acquired as of the cate upon
which the transferee had acquired the
stock pf such other corporation.

§ 35,761-6 Basis of property received
in an intercprporate liquidation with re-
spect to stock having a basis other than
cost. For the purpose of detefmining the
plus adjustment or the minus adjustment
to be.used in adjusting the equity in-
vested capital of a transferee in an inter-
corporate liquidation pursuant to section
761 (b) and (d), the property received'
by a transferee in an intercorporate
liquidation attributable to a share of
stock of the transferor having in the
hands of the, transferee a basis de-
termined under § 35.761-3 to be a basis
other than cost shall be considered to
have at the time so received by the trans-
feree the basis it would have had if the
first sentence of section 113 (a) (15) had
been applicable, i. e.,-the basis- of such
property to the transferee 'shall be the
basis which such property had in the
hands of the transferor, adjusted by ad-
justments proper under section 115 (1)
in determining earnings and profits.
Such basis shall be used for the purposes
of section 761 in lieu of the basis for
determining gain or lossoupon a sale or
other disposition prescribed by any pro-
vision or rule of law such as the last sen-
tence of section 113 (a) (15), or the cor-
responding provisions of a prior revenue
-law, or § 33.38 (c) (3) of this chapter or
section 23.38 (c) (3) of Regulations 104 or
corresponding sections of prior consoli-
dated returns regulations. Only such
part of the aggregate property of'the
transferor received by the transferee in
the intercorporate- liquidation as is at-
tributable to a share having a basis de-
termined to be a baiis other than cost
shall be considered as having the ad-
justed basis which property is deemed to
have under section 761 (c) (2) and this
section. Thus, if the aggregate basis of
the assets to the transferor, properly ad-
Justed by the adjustments required by
section 115 (1) is $400,000, and if "the
transferee owns 90 percent of the stock of
the transferor half of which was held

with a basis other than cost, and receives
g0 percent of the aggregate property of
the transferor upon the intercorporate
liquidation, the aggregate basis of the
assets received-by the transferee with
respect to the shares held with a basis
other than cost, for'the purposes of sec-
tion 761, is $180,000 (one-half of 90 per-
cent of $400,000).

§ 35.761-7 Adjustment of equity in-
vested capital. *If property is received
by the transferee In an intercorporate
liquidation within the meaning of sec-
tion 761 (a), the equity invested capital
of the transferee for any day following
the day in which such intercorporate
liquidation is completed shall be com-
puted with the following adjustments:

(a) Adjustment with respect to stock
with cost basis. With respect to any
share of stock in the transferor having in
the hands of the transferee, immediately
prior to the receipt of the property in
the intercorporate liquidation, a basis
determined under the provisions of § 35.-
761-3 to be a cost basis, the earnings and
profits or, the deficit in earnings and
profits of the, transferee .shall be com-
puted as if, on the day following the
completion of the intercorporate liqui-
dation, the transferee had realized a rec-
ognized gain equal to the amount of the
plus adjustment in respect of such share
or had sustained a recognized 16ss equal
to the amount of the minut adjustment
in respect of such share, computed under
the provisions of section 761 (b) and
§ 35.761-2. No other aniount shall be in-
cluded pursuant to any provision or rule
of law in the earnings and profits of the
transferee as a result of the intercorpo-
rate liquidation with respect to such
share.

(b) Adjustment-with respect to stock
with basis other than cost. With respect
to any share of stock in the transferor
having In the hands of the transferee,

o immediately prior to the receipt of. the
property in the intercorporate liquida-
tion, a basis determined under the pro-

visions of § 35.761-3 to be a basis other
than cost, there shall be treated as an
amount includible in the sum specified In
section 718 (a) (relating to equity in-
vested capital) for each day following the
intercorporate liquidation the amount of
the plus adjustment computed with re-
spect'to such share under section 761 Xb)
and § 35.761-2 (a), or as an amount In-
cludible in the sum specified In section
718 (b) (relating to reduction in equity
invested capital) for each day following
-the Intercorporate liquidation the
amount of the minus adjustment com-
puted with respect to such share under
section 761 (b) and § 35.761-2 (b),

(c) Illustration. The provisions of
section 761 may be Illustrated by the fol-
lowing example:

Assume that Corporation S was organized
on December 31, 1928, wIlt an authorled
capital stock of $25,000 consisting of 1,000
shares of common stock with a par value of
$25 per share. On that date, in a transac-
tion within the provisions of section 112 (b)
(5) of the Revenue Act of 1028, Corporation
S issued to Corporation P 600 shares of Its
stock in exchange for a patent which had an
adjusted basis to P of $15,000, and 400 shares
of its stock to individuals in exchange for
property vilth an adjusted basi to such
individuals of $10,000. The basis to P of the
600 shares of stock of S is determined to be a
basis other than cost. Section 113 (a) (a)
and § 35.761-3 (b) (1). On December 31,
1931, P purchased for $80,000 in cash the
remaining 400 shares of the stOck of S whieli
it retained until the liquidation of S on
December 31, 1936, under section 112 (b) (0)
of the Revenue Act of 1930, an intereorpor-
ate liquidation.' The date of acquisition of
contol of S by P was December 31, 1931,
§ 35.761-5 (b). On December 31, 1928, the
patent acquired by S had a remaining life of
15 years: on December 31, 1031, the date of
acquisition of control of S by P, the patent
bad a fair market value of $72,000, Ao of
December 31, 1931, the fair market value
of the remaining assets of S v/as identical
with their adjusted basis.

Comparative balance sheets of S as of
December 31, 1931, the date of acquisition of
control by P, and as of December 31, 1030, the
date of liquidation of 8, are as follows:

Assets: December 31,1931 Decetber 31,1936
C ash _ .... . ...................................----- ....... $5, 000 035, 000
Current assets ------------------------------------------ 60,000 120, 000
Fixed assets (less depreciation) ------------------------ 30,000 130, 000
P a t e n t ------ --- -------- ----- . . . . . . . . . . . . . . $ 1 5 , 0 0 0 $ 1 5 , O O
Less: Reserve for amortization ------------------ 3, 000 8, 000

12,000 ', 00o

Total assets ----------------------------------------- 107, 000 202, 000
Liabilities and capital:

Current liabilities -------------------------------------- $ 12,000 022,000
Mortgage on hied assets ------------------------------- 15,000 10, 000
Capital stock ------------------------------------------ 25, 000 25, 000
Surplus (earnings and profits) ------..........------- 55, 000 236, 000

107,000 292,000

The plus adjustment or the minus adjust-
ment to be made to the invested capital of P
resulting from the intercorporate liquidation
of S is a direct addition to or subtraction from
the equity invested capital of P with re-
spect to the stock of 8held with a bdsis other
than cost (s~etion 761 (d) (2)); it is deemed
to be a recognized gain or loss to P as of the
day following the intercorporate liquidation
with respect to the stock of S held with a cost
basis (section 761 (d) (1)). Moreover, the
determination of the basis of property re-
ceived vith respeqtr to stock held with a basis

other than cost (section 701 (a) (2)) differs
from the determination of such basis with
respect to steel- held with a cost basis (reco-
tion 761 (c) (1)). Two separate computa-
tions must therefore be made.

(1) Stock with. a basis other than cost,
With respect to the 600 shares of stock of S
held by P with a basis other than cost, P i

/600\
deemed to have received 60 percent
of the assets and to have assumed sb per-
cent of the liabilities of S, as follows:
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The unadjusted basis to P of the property from S in the Intercorporate liquidation' Is

computed as follows:

Basis with Basis with
respect to '600 respect to 400 Total

shares shares

Cash ............ --. . ..--------------------- --- -- . . $2o0o $14,000 5,000
Current assets ------------------------------------ ------------ 7Z 000 48,000 120,000
Fixed assets (less depreciation) ... .------------------------- 78,000 5 000 % 130,000
Patent.c -------------------------------- -- $30,000 $39, 000
Less: Reserve for amortization - ------------------------ ,200 ' 0,00 - 21,

Positive good will. . -------------------------------------- - 24, 000 . 24,000

Total ------------- - ..........----------- 175,200 154, 800 330, 000

For the purpose of computing the earn-
ings and profits and the adjusted basis of the
patent received from S in the intercorporate
liquidation to be used in the determination
of the invested capital of P for each excess
profits tax taxable year, the patent would
be deemed to have an unadjusted basis to
P of $21,000 as of January 1, 1937, and the
annual amount of amortization fronl that
datq would be $3,000 ($21,000 divided by 7)
Instead of $1,000, the amount of amortiza-
tion taken by S.

§ 35.761-8 Invested capital basis. For
the purpose of computing any amount
entering into the computation of the in-.
vested capital of the transferee, or of
any other corporation .the computation
of the invested capital of which is deter-
mined by reference to the basis of prop-
erty In the hands of the transferee, the
adjusted basis which property received
by the transferee in an intercorporate
liquidation is deemed to have at the time
of its receipt by the transferee, deter-
mined under section 761 (c) and
§ 35.761-5, shall be thereafter treated as
the adjusted basis of such property in
lieu of any other basis otherwise pre-
scribed. Thus, items of depreciation or
depletion or any other items computed
by reference to the basis-of property
received in an intercorporate liquidation
shall, for the purpose of computing the
invested capital of the transferee, be
determined by reference to the adjusted
basis of such property in the hands of
the transferee computed under section
761 in lieu of any basis prescribed by
section 113 or any other provision or rule
of law. Likewise, the 6djusted basis of
stock or other assets received by .the
transferee in an intercorporate liquida-
tion shall, for the purpoge of determin-
ing the atio of inadmissible assets to
total assets under section 720 (b), be the
adjusted basis as provided in section 761
(c) in lieu of the basis determined under
section 113. So, also, for the purpose of
determining the earnings and profits
resulting from a'sale or other disposition
of an asset received in an intprcorporate
liquidation the adjusted basi' of suc#
asset shall be the adjusted basis as pro-
vided in section 761 (c).

POST-WAR-REFUND or ExCz S PROFITS

Sr.c. 780. POST-WAR sEuiM OF EXCESS ROF-
irs, TAX. [Added by sec. 250, Rev. Act 1942;
amended by sec. 2, Public Law 21 (Seventy-
eighth Congress).]

(a) in general. The Secretary of the Treas-
ury is authorized and directed to establish a
credit to the account of each taxpayer sub-

'Part I, sections 780-,783 of the Internal

Revenue Code.

ject to the tax imposed under this subehap-
ter, for each taxable y~ar ending after Decemih-
ber 31, 1941 (except in the case of a taxable
year beginning in 1941 and ending -before
July 1, 1942), and not beginning after the
date of cessation of hostilities in the present
war, of an amount equal to 10 per centum
of the tax imposed under this subchapter fot
each such taxable year. For the purposes of
this part, in the case of a taxpayer whose tax
is determined under sectlqn 710 (a) (3), the
term "tax imposed under this subchapter"
means the excess of the tax imposed by such
section 710 (a) (3) over the,tax that would
be imposed if such section 710 (a) (3) were
ndt applicable.

(b) Application of credit to purchase of
bonds. Within three months after the pay-
ment of the amount'of the excess profits tax
shown bn the return for a taxable year to
-which subsection (a) applies (or, if stxh tax-
able year begins or ends in 1942, within one
year after payment of the excess profits tax
shown on the return for. such year), if the
payment is made before three months
before the date of maturity of bonds

. for such year.under subsection (c), there
shal be issued to and in the name of
the taxpayer bonds of the United -States. in
an aggregate amount equal to 10 per centum
of the tax paid in respect of which a credit
is provided under subsection (a), and the
credit establiphed under subsection (a) for
such taxable year Is hereby made available
for the purchase of such bonds.

(c) Terms and maturity of bonds. The
bonds provided for in subsection (a) shall be
Issued under the authority and subject to the
provisions of the Second Liberty Bond Act,
as amended, and the purposes for wrhich
bonds may. be issued under such Act are
extended to include the purposes for which
bonds are-required to be issued under this
section. Such bonds shall bear no interest,
shall be nonnegotiable, and shall not be
transferable by sale, exchange, assignment,
pledge, hypothecation, or otherwise, on or
before the date of cessation of hostilities in
the present war, but-after said date, such
bonds shall be negotiable, and may be sold,
exchanged, pledged, assigned, hypothecated,
or otherwise transferred, without restriction,
and shall b6 redeemable (at the option of the
United States) in whole or in part upon three
months' notice. Such bonds for any taxable
year to which this section applies shall. ma-
ture on. the last day of that calendar year,
beginning after the date of cessation of hos-
tilities in the present war, which is shown in
the following.table to be applicable to such
bonds for such year:

Calendar year (beginning
after cessation of hos-
tilities) on last day of
which bonds mature

Bolids purchased with the credit
for -any taxable year beginning-

Within the calendar year 1941 or 1942. 2nd
Within the calendar year 1943 ---- 3rd
Within the calendar year 1644-.: ---- 4th
After December 31, 1944 ..----------- 5th

(d) Exemption of proceeds from tax. The
proceedA of any such bond upon redemp-
tion shall not be included in gross Income.

(e) Date of cessation of hostilities In t10
present war. As used In this section, the term
"date of cessation of hostilities in the presont
war" means the date on which hostilities In
thp present war between the United Stat03
and the governments of aerniany, Japan, and
Italy dease, as fixed by proclamation of the
President or by concurrent resolution of the
two Houses oY Congress, whichever date In
earlier, or In case the hostilities between the
United States and such govornmonts do nob
cease at the same time, such date cs may bo
so fixed as an appropriate date for the pur-
poses of this section.

§ 35,780-1 Post-war reluid of cxees
proftts tax-(a) In lgeneral. Section 780
() authorizes and directs the Secretary
to establish a post-war credit, for each
taxable year specified In such section, to
the account of each taxpayer subject to
excess profits tax. The taxable years so
specified include all taxable years under
this part which begin on or before the
"date of cessation of hostilities in the
present war," as defined in section 180

The post-war credit accounts of tax-
payers subject to excess profits tax shall
be maintained by the Commissioner of
Internal Revenue.

Subject to the limltations prescribed In
section- 731 (d) (see § 35.781-1 (b)), the
post-war credit of a taxpayer for a tax-
able year is an amount' equal to 10 per-
cent of the excess profits tax Imposed
upon thre taxpayer for such year. For
such purpose the tax Imposed is the
amount of tax determined under Sub-
chapter E of Chapter 2 prior to (1) any
credit under section 131, as made appli-
cable by section 729, for tax paid or ac-
crued to a foreign country or possession
of the'United States, (2) any credit for
debt retirement' under section 783, and
(3) any adjustment under section 734 on
account of position inconsistent with
prior income tax liability. If It is deter-
mined, in the case of any taxpayer with
respect to any taxable year, that con-
structive average base period net income
should be used pursuant to section 722 in
computing its tax, the tax imposed, for
the purpose of the post-war credit for
such year, is the amount determined pur-
suant to the preceding sentence after the
determination pursuant to such section.
But in such case, pending the final deter-
mination of the' tax pursuant to section
722, the tax imposed shall, for such pur-
pose, be tentatively considered as an
amount determined without regard to
the determination under section 722,
minug the amount, If any, by which the
tax payable at the time prescribed for
payment is reduced under secttoh 710 (a)
(5) (relating to deferment of payment of
tax In case of claim under section '122).
For the purpose of the post-war credit,
the tax impused does not Include any
interest, penalty, additional amount, or
addition to the tax.

For provisions relatirg to reduction
of the post-war credit on account of the
allowance of a credit for debt retire-
ment, see section 783 (c) and § 35,783-1
(c).

(b) Bonds. Section 780 (b) relates
to the application of the post-wAr oredit
to the purchase of bonds of the United
States. Secti6n 780 (c) relates to the
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terms and maturity of such bonds. The
Commissioner of Internal Revenue shall
certify to the Secretary statements of the
amounts of post-war credit when such
amounts are determined. The issuance,
transfer, and redemption of bonds, and
other matters relating to the bonds (as
distinguished from the determination
and adjustment of amounts of post-war
credits and the maintenance of post-war
credit accounts), are within the juris-
diction of the Secretary to be handled
through the office of the Commissioner
of the Public Debt, not the Commissioner
of Internal Revenue.

For provisions relating to reduction of
the amount of bonds on account of the
allowance of a credit for debt retirement,
see section 783 (c) and § 35.783-1 (W).

c) Exemption of proceeds of bonds
from tax. The proceeds of bonds upon
redempion which are issued under sec-
tion 780 shall not be included in gross
income.
-Sac. 781. SPrcI umas oR APLICATiOn oP

SE oN 78o. [Added by sec. 250, Rev. -Act
1942.]

(a) Effect of deficiencies. If a deficiency
in respect of the excess profits tax for any
taxable year for which a credit is provided
in section 780 (a) Is paid by the taxpayer
before three months 'before the date of
maturity of the bonds for such year, an
amount of such credit equal to 10 per centum
of the excess of the tax Imposed by this sub-
chapter on the basis of which the deficiency
was determined, over the tax.imposed by
this subehapter as previously computed and
paid shall be available, as provided in section
180 (.b), for the purchase of bonds as provided
under such section, and there shall be issued
to the taxpayer bonds under such section
in an amount equal to such excess and with
the same maturity as in the case of bonds
issued with respect to the taxable yOtar with
respect to which the deficiency is determined.,

(b) Effect of refunds. If an overpayment
of the tax imposed by this subchapter for
any taxable year- for which a credit is pro-
vided in section 780 (a) is refunded or cred-
ited to the taxpayer under the internal reve-
nue laws, the credit, if any, provided in such
section then existing in favor of the taxpayer
shall be reduced by an amount equal to 10
per centum of the excess of the tax imposed
by this subchapter on the basis of which
such tax (in respect of which the internal
revenue refund or credit was made) was
previously computed and paid, over the tax
imposed by this subchapter as determined in
connection with the determination of the.
amount of the overpayment. In such a case,
if such credit provided In section 780 (a)
is less than the amount by which it is re-
quired to be reduced, or f there is no such
credit then existing in favor of the taxpayer.
the excess of such amount over the amount-
of such credit, if any, shall be carried for-
ward as a charge, aganst the taxpayer to be
applied in reduction of a subsequent credit
under section 780 (a); and if no such sub-
sequent credit is made in favor of the tax-
payer, the amount of such charge (without
interest) shall be paid by the taxpayer to
the United States or the amount of bonds
previously issued to the taxpayer under sec-
tion 780 (b) sh be adjusted on account
of such charge.
(c) Tax payments after cut-off date. In

the case of a payment of the tax imposed by
this subchapter shown on the return for any
taxable year for which a credit is provided in
section 780 (a), or the payment of a defi-
ciency in respect of such tax for any such
taxable year, after the date prescribed In
section 780 (b) or 781 (a) but before the

No. 23- 15

date of maturity of the bonds with reect
to such taxable year under section 0 (c),
the amount of the credit under sctlon

-780 (a) for such taxable year attributablo
to such payment shall, ro far as practicable,
be available, as provided In section 780 (b),
for the purchase of bonds as provided under
such Eectlon, and, so far as practicable, there
shall be Issued to the taxpayer bonds utlder
such' section with the same maturity as
bonds issed with respect to such taxable
year. To the extent that It is not practicable
to Issue bonds against such amount of the
credit, the taxpayer shall be paid n cash.
In case after the date of maturity of the
bonds of any taxable year under cection
780 (c) there is any credit under section
780 (a) remaining In favor of the taxpayer.
attributable to such year, such remainder
shall be paid to the taxpayer In cash. No
amount of any payment made under this
subsection to a taxpayer shall be Included
in gross ncome.

(d) Limitation. The credit under cectlon
780 (a) for any taxable year shall not be
greater than the excess of the amount of the
tax-pald under this subchapter to the United
States (and not credited or refunded under
the ipternal revenue laws) in r-pect of
such year over the amount of tax which
would.be payable to the Uiltcd States If the
excess profits tax rate were 81. per centur.
or if the limitation of section 710 is appli-
cable if the amount determined under such
section were reduced by 10 per centum.

§ 35.781-1 Special rules for applica-
tion of section 780-(a) Dojldencles;
refunds and credits of orcrpaymen ts.
In case a deficiency is paid by the tax-
payer, or an overpayment Is refunded
or credited to the taxpayer, for any tax-
able year to which section 780 (a) ap-
plies, appropriate adjustments will be
made in the post-war credit account of
the taxpayer. In such case, whenever
the amount of bonds should be increased
or reduced, the Commissioner of Internal
Revenue shall certify the status of the
account to the Secretary in order that
appropriate adjustments may be made in
the limount of bonds. Collection from a
taxpayer under section 781 (b) of the
amount by which charges (arising by
reason of a refund or credit of an over-
payment) exceed the amount of the post-
war credit of the taxpayer, and payment
to a taxpayer under section 781 c) of
amounts of any outstanding post-war
credit against which bonds have not been
Issued, shall be made by the Commis-
sioner of Internal Revenue. Such pay-
ments to taxpayers under section 781 c)
shall not be included In gross income.

b) Limitations on amount of post-
war credit. The post-war credit pro-
vided for in section 780 (a) (see
§ 35.780-1 (a)) is subject to the limita-
tions set forth in section 781 d). The
limitations operate in certain cases In
which the taxpaper takes a credit
against excess profits tax, pursuant to
section 131, as made applicable by sec-
tion 729, for tax paid or accrued to a
foreign country or United States posses-
sion. They operate also to eliminate
or reduce the post-war credit in case
the excess profits tax is not paid, or
is not paid in full, and in certain
cases in which the excess profits tax
Is reduced by an adjustment under
section 734 on account of position incon-
sistent with prior income tax liability
(as, for example, if the amount of such
reduction exceeds the amount of excess

profits tax that would be payable if the
excess profits tax rate were 81 percent).
The limitations are as follows:

(13 The post-war credit -is provided
only with respect to excess profits tax
paid (and not credited or refunded under
the internal revenue laws). (See ex-
ample (1), below.)

(2) The post-war credit for any tax-
able year, other than a taxable year to
which section 710 (a) (1) (B) is appli-
cable, shall not be greater than the ex-
cess of the excess profits tax paid over
the amount which would be payable if
the excess profits tax rate were 81 per-
cent. (See examples (1) and (2),
below.)

(3) In the case of any taxable year to
which section 710 (a) (1) (B) I- appli-
cable (limiting excess profits tax to an
amount which, when added to normal
tax and surtax, equals g0 percent of
corporation surtax net income before
the credit for income subject to excess
profits tax provided in section 26 (e)),
the post-war credit for such year shall
not be greater than the excess of the
excecs profits tax paid over the amount
which would be payable If the amount
determlnedundersection 710 (a) (1) (B)
were reduced by 10 percent. (See ex-
ample (3), below.)

For the purpose of the limitations pre-
scribed n section 781 (d), the amount of
credit for debt retirement allowed under
section 783, if any, shall be considered
as an amount of tax paid; and for such
purpoze, in determining amounts of tax
which would be payable under the condi-
tions prescribed in section 781 (d), such
amounts shall be determined vithout re-
gard to any credit for debt retirement.

The application of EectIon 781 (d) may
be illustrated by the following examples:

Examp!c (1). The X Corporation has for
the calendar year 1942 an adjusted excess
profit- net income of 1,003.000, which is sub-
ject to the excezs profits tax rate of 90 percent.
The excess profits tax Imposed is 90O.Ig03
(00 parcent of 01.c00.c00), of which only
C859,00o is actually paid. The pest-war
credit of the corporation under section 7E0
(a) computed without regard to the 1liita-
tion provided In sectin 781 (d) would b
C20,00 (10 percent of CS00.000). However,
such credit is limited by section 781 (d) to
040.110, computed as follow:
Exc=s profits tax paid- - - OM, 0cs,93s
L--3 excess proflts tax payable If

rato were 81 percent (81 percent
of 81,000) - - ----- 810, c03

Post-war credit allowable .. .... 40, c:
Example (2). The normal-tax net income,

surtax net Income, and exces profits net in-
come of the X Corporation, a domestic car-
poration, for the calendar year 1942 is
01.000000. of which C203,000 fsfrom saurcsz
within a foreign country and $E00,00 from
ceure- within the United Statez. The
amount of the normal-tax net income and
of the surtax net income is stated herein-
before without reard to the credit for in-
come subject to exce; profits tax provided
in section 26 (e). The corporation pays to
the foreign country with respect to the cal-
endar year 1942 Income tax In the amount
of OICO.000 upan income from sources there-
in. After allowance of the credit against
normal tax and mutax for foreign ta=i ths
amount of 0136000 of the foreign t=n is
available as a credit against the excess profits
tax for 1942. Such credit Is limited by zec-
tion 723 to one-fifth of the corporation's e--
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cess profits tax for that year since only one-
fifth of its entire excess profits net income
is from sources within the foreign country.
The excess profits credit of the corporation
for 1942 under section 712 is $295,000, and

Excess profits net income -----------------
Less: I.

its specific exemption under sect
is $5,000. The corporation pay
profits tax for 1942 in full. T
credit of the corporation for
$50,400, computed as follows:

........- - ...................--- ......

Specific exemption ------------------- -------------------------- $5,000
Excess profits credit ---------------------------------------------- 295, 000

Adjusted excess profits net income --------------------------- .----------------

Excess profits tax imposed (90 percent of $700,000) -------..............--------

Less foreign tax credit (yr of $Q30,000) ------------------- -------------------

Excess profits tax determined under section 710 -------------------------------

Post-war credit under section 780 (a) computed without regard to the limitation

under section 781 (d) (10 percent of $630,000 (tax imposed))..............

Limitation under section 781 (d)

Excess profits tax paid -----------------------------------------------------
LeSs excess profits tax payable if rate were 81 percent:

Tax at 81-percent rate (81 percent of $700,000) ------- ------------- $567, 00

Less foreign tax credit (V of $567,000) ------------------------------- 113,40

Limitation under section 781 (d) ----------------------------------------------
Post-war credit allowable ---------------------------------------------------

Since the post-war credit under section 780 (a) ($63,000) computed without r

limitation under section 781 (d) is greater than the amount ($50,400) deter

section 781 (d), the amount determined under section 781 (d) is the amount of

credit.
Example (3). The facts are the same as in example (2) except that the

credit of the X Corporation under section 712 is $95,000 instead of $295,000 and

of the foreign tax available as a credit against the corporation's excess profl

allowance of the credit against normal tax and surtax for foreign tax, is $152,0

$136,000. The post-war credit of the X Corporation for the calendar year 19'

computed as follows:

Excess profits net income
Less:

Specific exemption- -------- $5,00
--95,00

Adjusted excess profits net income ---------- --------------------------------
Excess profits tax determined under section 710 (a) (1) (A) (90 percent o

$900,000) ------------------------------------------------------------------

Normal-tax net Income before credit for adjusted excess profits net income .....

Less credit for adjusted excessprofits net income -----------------------------

Normal-tax net income -------------------------------------------- ----.- ----

Normal tax (24 percent of $100,000) ------------ .-----------------------------

Surtax net income before credit for adjusted excess profits net income ----------

Less credit for-adjusted excess profits-oilt income ------------------------------

S u r t a x n e t in c o m e . . . . . . . . . . . . .--- - . . . . . . . . . . . . . . . . . . . . . . ..-- - . . . . . . . . . .

Surtax (16 percent of $100,000)---------------------------------------------

Limitation under section 710 (a) (1) (B) : 80 percent of surtax net income befog

credit for adjusted excess profits net income (80 percent of $1,000,000) -----

Less:
Normal tax -------------------------------------- ------------ 24,00
Surtax ----------------------------------------------------- 16,00

Excess profits tax determined under section 710 (a) (1) (B) ---------------

i.ess foreign tax credit (3/r of $760,000) ......................... z -------------

Excess profits tax determined under section 710 -----------------------------

Post-war credit under section 780 (a) computed without regard to the limitato

under section 781 (d) (10 percent of $760,000 (tax imposed)) ---------------

Limitation under section 781 (d)

Excess profits tax paid -------------------------------------------------------
Less amount of excess profits tax determined under section 710 reduced by 10 pe

cent ($608,000 minus $60,800) ------------- ----------------- .-----------

Limitation under section 781 (d) -----------------------------------------
Post-war credit allowable --------------------------------------------------

tlon 710 (b), Since the post-war credit under section 780
a its excess (a) ($76,000) coniputed without regard to the
he post-war limitation under section 781 (d) is greater
that year Is than the amount ($60.800) determined under

section 781 (d), the amount determined
under section 781 (d) is the amount of the

- $1,000,000 post-war credit.
Sxc. 782. REOULATIONS., [Added by sec. 250,

0Rev. Act 1042.]
0 The Secretary of the Treasury is authorized

0 00 to prescribe, from time to time, such rules
See,000 and regulations as may be necessary to carry

out the preceding provisions of this Part,
- 700,000 SEc. 783. CaEoIT voa DEBT as'rEMENT.

[Added by sec. 280, Rev. Act 1942.1
-2630,000 .(a) General rule. An amount equal to 40

126,000 per centum of the amounts paid during the

_ taxable year in repayment of the principal
604, 000 of indebtedness shall, at the election of the

taxpayer made In its return for such year, be
n allowed as a credit against the tax for such
- 63,000 year imposed by this subchapter.

(b) Limitations. The credit under sub-
section (a) with respect to any taxable year

- $504, 000 shall inno event exceed whichever of the fol-
lowing amounts is the lesser-

0 (1) An amount equal to 10 per contum of

0 the tax imposed under this subchapter for

453, 600 the taxable year. -,

4 (2) An amount equal to 40 per centum
_ 50, 400 of the amount l6y which the smallest amount

- 50400 of indebtedness during the.period beginning
- September 1, 1942, and ending with the close

of the preceding taxable year exceeds the
egard to the amount of indebtedness as of the close of the
nined under taxable year.
the post-war (3) In case such taxable year begins in

1942 prior to September 2, 1942, and ends after

xcess profits September 1, 1942, an amount equal to 40
the amount per centum of the amount by which the

is tax,, after amount of indebtedness as of September 1,
00 instead of 1942, exceeds the amount of indebtedness an
42 is $60,800, of the close of the taxable year.

(4) In case such taxable year begins In
1941 or ends before September 1, 1942, zero.

No Interest shall be allowed or paid by the
- $1,000,000 United States on account of any overpayment

of tax attributable to any credit allowed
0 under this section.
0 (c) Reduction o1 credit and o1 bonds out-

100,000 standing under section 780. If ,a credit Is
allowed for debt repayment in a taxable year

- 900, 000 pursuant to this sectiQn, the amount of such
f credit or refund shall be deducted from the

_ 810,000 credit under section 780 (a) and tho amount
of bonds Issued under section 780 shall, to

S1,COo000 the extent necessary, be , correspondingly
. 900,000 adjusted..

(d)' Def nition o/ Indebtednesq, ror the
. O, 0O purposes of this section the term "Indebted-
_ 24,000 ness" means any Indebtedness of the tax-

payer or for which the taxpayer Is liable
evidenced by a bond, note, debenture, bill

1, O0O, 000 of exchange, certificate, or other evidence or
900,000 indebtedness, mortgage, or deed of trust,

100,000 § 35.783-1 Credit for debt retire-
18,000 ent-(a) General rule. SubJect to the

limitations prescribed in section 783 (b),
e a taxpayer may, at Its election, credit

800,000 against the excess profits tax for the
taxable year an amount equal to 40 per-

0 cent of the aggregate of the amounts
0 40,00 paid by the taxpayer during such year

in repayment of the principal of indebt-

76 0,0oo edness (as defined in section 783 (d)).
_. 152, 000 The credit is allowable with respect to

amounts so paid, whether they consti-
_. cos, 000 tute part or full payment of the principal

of indebtedness.
The credit is allowable only with re-

_. 76,000 spect to "amounts paid" by the taxpayer.
If, for example, indebtedness of the tax-
payer in the amount of $1,000 is satisfied

__ $608,000 by a payment of $900 by the taxpayer,
r- 0 the credit is allowable only with respect

.. 647,200 to the $900 paid. Moreover, mere re-

-. 60,800 duction in indebtedness Is not enough.
0o, 800 Thus, where a taxpayer pays off Its ob-

ligation on a bond for $1,000 with Ita
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bond for $900 (having a later maturity
or a higher interest rate) no credit is
allowable though there has been a reduc-
tion of $100 in indebtedness.

The credit is allowable only with re-
spect to amounts paid "in repayment of
the principal ofimdebtedness." Thus, if
the taxpayer purchases its own bonds as
an -investment or for resale as distin-
guished from the payment of its bonds,
the credit is not allowable. If there has,
been a payment, as distinguished from a
purchase, the fact that the evidence of
an indebtedness such as a bond has not
been retired and canceled in the same
taxable year in which acquired by the
debtor taxpayer does not preclude allow-
ance Qf the credit against the tax for
such year. Whether in any case an
amount paid by the taxpayer upon the
principal of indebtedness was paid "in
repayment of the principal of indebted-
ness" is dependent upon all the facts and
circumstances.

If the taxpayer desires to take the
credit for a taxable year in which
amounts are paid in repayment of in-
debtedness, the election to take the credit
must be made in the-taxpayer's return
for such year. An election not to-take
the credit for that year, once made by
filing a return on which the credit is
not taken, is irrevocable after the ex-
piration of the time prescribed by law
for filing the return for such year (in-
cluding the period of any extension of
time for filing the return granted pur-
suant to section 53). An election to take
the credit, once made by filing a return
on which- the credit is taken, similarly
become irrevocable. The election to take
the credit, or not to take the credit, for
any taxable year does not in any case
constitute an election for any subsequent
year.

(b) Limitations. The limitations pro-
vided in section 783 (b) upon the credit
for debt retirement are as follows:

(1)'No credit for debt retirement is
allowable against excess profits tax for
any taxable year which ended before
September 1, 1942. This is true though a
post-war credit is allowable in the case
of certain of such years. (See § 35.780-1
(a).)

(2) In the case of a taxable year which
began in 1942 prior to September 2, 1942,
and ends after September 1, 1942, the
credit shall in no event exceed which-
ever of the following amounts is the
lesser:

(i) An amount equal to 10 percent of
the excess profits tax imposed upon the
taxpayer for such year; or

(ii) An amount equal to 40 percent of
the amount by which the amount of in-
debtedness as of the beginning of Sep-
tember 1, 1942, exceeds the amount of
indebtedness as of the close of the tax-
able year.

(3) In the case of an'y taxable year
beginning after September 1, 1942, the
credit shall in no event exceed whichever
of the following amounts is the lesser:

(i) An amount equal to 10 percent of
the excess profits tax imposed upon the
taxpayer for such year; or

(i) An amount equal to 40 percent of
the amount by which the smallest
amount of indebtedness during the period

beginning with the first moment of Sep-
tember 1, 1942, and ending with the close
of the preceding taxable year exceeds the
amount of indebtedness as of the close
of the taxable year.

The tax imposed, for purposes of the
limitations described In this paragraph,
is the amount determined as the tax im-
posed for purposes of sectlIon E80 (a) (see
§ 35.780-1 (a)), as such amount may (by
reason of refunds, credits, or deficiencies)
be adjusted pursuant to section 781 (a)
and (b) (see § 35.781-1 (a)). The lmita-
tions prescribed in section 781 (d) upon
the post-war credit are not limitatons
upon the credit for debt retirement.

In the following examples of the com-
iputatlon of the credit allowable for debt
retirement all indebtedness referred to
is Indebtedness as defined in section 783
(d) (see § 35.783-1 (d)).

Example (1). The excess proflt& tax Im-
posed upon the X Corporation for the calen-
dar year 1942 is $200,000. The amountz paid
by the corporation throughout the year In
repayment of Indebtednes total U25,000. The
outstanding Indebtedness of the corporation
during the year Is as follows:

Paid Mr- ladftt-ror.L1e am

lanury l, 1942 ...... .... .... .
July 10 ..... . . ....... .... .. ! M(0 2 C

mmu-y-0 -- ---.- ------- 2 7 ', wSeptembr L ...................... 21% (00ctobc.r 22---....-. W,t 03 ........ r 0

T o ta l & -d - -.... ... , . . . .

The credit allowable for debt retirement
is $20,000, computed as follows:
40 percent of $85,000, the total repaid

in the year (cee Eectlor783 (a) and
§ 35.783-1 (a)) ---------------- 034,000
But the credit for debt retirement may not

exceed whichever of the following amounts
is the lesser (see Eection 783 (b) _() and (3)
and § 35.783-1 (b) (2)):
10 percent of C200,000 (amount of

tax Imposed) ------------------ 20.000
40 percent of $60,000 (amount by

which Indebtedness September 1.
1942, $275,000, exceeds Indebted-
ness at close of taxable year 1942,
$215,000) ---------- 24.000
Example (2). The excess proflts tax Im-

posed upon the Y Corporation for the calen-
dar year 1942 Is $700,000, and for the calendar
year 1943 s $800,000. The amounts paid by
the corporation in repayment of ndebtcdncs
throughout the year 1942 total $160,000, and
throughout the year 1943 total $17 0.C00. The
outstanding Indebtedncs of the corporation
during the years 1942 and 1943 I- as follow,-:

~Total ln-

Paid Dc-mwd d'ttel-

nsunry 1, 19M2................... .. ,,,uy0 .......... I., (,0. ... 4ACoI 9,03

lemr3-------... ----- OW(Dcember 3 ............ ...... C-2
Decmber 31 ....... ...-.... . , . .

Towinaipd-.. nr __ .................
Janary,193........
Xovemt cr......... ..... ].. I
Decembr 3L2............ . ......

Totalpald-- I............,0

The credit allowable for debt retirement
for 1942 I 012,000, computed as follows:

40 pcrcet of 0150.C0, the total re-
paid In 19 4 (see cactlon 7E3 (a)
and 0 35.7E3-1. (a) 660, COO
But the credit for debt retirement for 1942

may not exceed whichever of the following
amoutt Is the lesser (cee section 783 (b) (1)
and (3) and 1 33.73-1 (b) (2)):
10 percent of $700,00 (amount of

tax Impozed) $70, 000
40 percent of 630.00 (amount by

which Indebtedness S ptember
1, 1942, 400.000, exceeds Indebted-
ness nt clcse of taxable year 1942.
$370.000) ............. - 1,OO0

The credit allowable for debt retirement
for 1943 s 860,0O0, computed as follows:

40 percent of $170,O0., the total re-
paid in 1943 (E2e cection 783 (a)
and 5 35.783-1 (a)) ....... C,003

But the credit for debt retirement for
1943 may not exceed whichever of the
following amcunts I- the lesser (see section
783 (b) (1) and (2) and § 35.783-1 (b) (3)):

10 percent of $800,000 (amount of
tax Impoed) ------------- 0, 080

40 percent of 0150.000 (amount by
which low est amount of indebted-
ness during period beginning
September 1, 192, through close
of preceding taxable year (Decem-
bar 31, 1942). 6350,000, exceeds
ndebtedn-- at close of tax-
able year (December 31, 1943),

Example (3). The facts are the came as
In example (2), except that, instead of pay-
Ing 000,000 on October 22, 1942, and bor-
rowing $20,600 on December 3. 1942, the Y
Corporation borrows $20,600 on October 22,
1942, and pays C50,000 on December 3, 1942.
- The credit allomble for debt retirement
for 1942 Is 012,000. the same amount as ar-
rived at In example (2) and computed in
the came manner as In such example.

The credit allowable for debt retirement
for 1943 I3 863.62(w dlstinguished from
0(0,000 under example (2)), computed as
follows:

40 percent of 010.00, the total re-
paid in 1043 ( ee secton 7M (a)
and rection 35.763-1 (a))---- U3, c:O
Since the lowest anmont of Indebtednes-

In the period September 1. 1942, to the close
of preceding taxable year Is C3710000, as dls-
tinshed from 0350,00 In example (2), the
amount of the Ilmi- ation under section 783
(b) (2) is a higher amount than the co=e-
poanding amount under example (2). The

limitations under sectIon 763 (b) (1) and (2)
(see § 35.783-1 (b) (3)), are r. follows:

10 percent of M000,00 (amount of
tax Imposed) -S-, -03

40 percent of 8170.0(0 (amount by
which lowest amount of Indebted-
nes during period beginning Sep-
tember 1. 1942, through cles of
preceding taxable year (December
31. 1942), C370.000. exceeds in-
debtedn-s at close of taxable
year (December 31, 1943), $200,-

Example (4). The exce-s profits tax Im-
posed upon the Z Corporation for the cal-
endar year 1942 is C30,0'0, and for the calen-
dar year 1943 is 015,C0G. On January 1, 1942,
the Z Corporation ras the owner of certain
real property subject to a mortgage executed
by the corporation. Mae mortgage secured a
prormassry note mde by the corporation,
payable to mortgCaZce M In the amount of
0102,000. 'On October 1, 1942, the Z Corpo-
ration conveyed the property. -ubject to the
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mortgage, to the R Corporation, and the lat-
ter assumed the indebtedness. The Z Cor-
poration, however, remained liable for the
Indebtedness. On November 2, 1942, the R
Corporation paid $15,000. on the .note, the
only amount paid by the -R Corporation on
the indebtedness. M foreclosed the mortgage
In 1943, the net proceeds from the fore-
closure sale of the property amounting to
$80,000, which was paid and credited upon
the indebtedness on November 15, 1943, leav-
ing $5,000 still owing' tpon the original in-
debtedfiess. The Z Corporation, on Decem-
ber 15, 1943, paid the $5,000 to M upon the
latter's demand therefor. During the years
1942 and 1943 the Z Corporation had no
other indebtedness outstanding, nor -was any
other indebtedness incurred or paid by it.
The outstanding indebtedness of the Z Cor-
poration during the 'ears 1942 and 1943 is
as follows:

Paid by
R Cor-

Paid by poration TotalPad y or from nb-
Z Cor- proceeds edebt-

poration of fore dess
closure

sale

January 1, 1942 ---------......----- --------- $100,000
September 1 .......------------ -------100,000
November 2: $15,000 85, 000
December31 ------------...........----------- 85,000

In us y , 94-- -- -- -- --------- -----Jaudry 1, 1913 ....... ....... - --------- 85, 000

November 15-------------- 0 ,000 5,000
December 15--------- ,00---------- ----
December 31 ----------............---------- --------

Total paid -........ 5,000 -- 7 ------ ---------

I Nothing paid.

No credit for debt retirement is allowable
to the Z Corporation for the year 1942, since
it paid no amounts in repayment of ndebted -
ness.

The credit allowable for debt retirement for
1943 Is $1,500, computed as follows:

40 percent of $5,000, the total repaid
by Z Corporation In 1943 (see sec-
tion 783 (a) and § 35.783-1 (a) --- $2, 000

But the credit for debt retirement for 1943
may not exceed whichever of the following
amount is the lesser (see section 783 (b) (1)
and (2) and § 35.783-1 (b) (3)):

10 percent of $15,000 (amount of tax
imposed) ---------------------- $1, 500

40 percent of $85,000 (amount by
which lowest amount of indebted-
ness during period beginning Sep-
tember 1, 1942, through close of pre-
ceding taxable'year (December- 31,

1942) $85,000, exceeds indebtedness
at close of taxable year (December
31, 1943), zero) ----------------- 34,000

(c) Effect upon post-war credit and
bonds. The post-war credit and bonds
purchased with such credit are required
by section 783 (0) to be reduced by the
amount allowed as a credit for debt re-
tirement. If in any case the amount of
the credit for debt retirement for a tax-
able year exceeds the post-war credit
allowable for such year, the post-war
credit or bonds issued to the taxpayer for
any other taxable year or years shall be
reduced by the amount of such excess.
The Commissioner of Internal Revenue-
shall certify to the Secretary a state-
ment of the amount, if any, by which the
amount of bonds outstanding should be
reduced;

(d) Definition of indebtedness. For
the purposes of the credit for debt retire-
ment, the term "indebtedness" means
any indebtedness of the taxpayer or for
which the taxpayer is liable which is
evidenced, by a bond, promissory note,
debenture, bill of exchange, certificate, or
other evidence of indebtedness, mort-
gage, or deed of trust, executed by either
the taxpayer or any other person. In-
debtedness as used in the preceding sen-
tence means an unconditional and legal-
ly enforceable obligation for the payment
of money. It includes outstanding obli-.
gations of the taxpayer held by the tax-
payer for investment or resale. It does
not include a contingent obligation.
However, if and when a contingent obli-
gation for the payment of money
becomes absolute it is included in indebt-
edness.. The term "indebtedness"
includes indebtedness assumed by the
taxpayer even though such indebtedness
is evidenced, so far as the taxpayer is con-
cerned, only by a contract with the
person whose indebtedness has been
assumed. An assumption of indebted-
ness includes, in addition to the custom-
ary forms of assumption, the acquisition
of property subject to indebtedness. If
indebtedness of the taxpayer or 'for
which the taxpayer is liable is assumed
by another person (thus becoming in-
debtedness of such other person), it does
not thereby cease to be indebtedness of
the taxpayer or for which the taxpayer
is l.able. (But credit for debt retire-
ment is allowable to a taxpayer only with
respect to amounts paid by the taxpayer.
See section 783 (a) and § 35.783-1
(a) .) An obligation ceases to be indebt-
edness when it is satisfied (such as by
payment, whether by the taxpayer or
another person), extinguished, or other-
wise ceases to be legally enforceable,
though such -indebtedness may be re-
placed by indebtedness to another person
or new indebtedness to the same person.

The term "indebtedness" does not in-
clude indebtedness incurred by a bank
arising out of the receipt of a deposit and
evidenced, for example, by a certificate
of deposit, a passbook, a cashier's check,
or a certified check.

In order for any indebtedness to be
included within the term it must be bona
fide. It must be incurred for business
reasons and not merely to increase the
excess proffits credit or the credit for
debt retirement.

Whether outstanding certificates des-
ignated by such names as "debenture
preferred stock" or "guaranteed pre-
ferred stock" constitute indebtedness de-
pends upon whether the holder has a
proprietary interest in the corporation or
has the rights of a creditor, determined
in the light of all the facts. The name
borne by the certificate Is of little im-
portance. More important attributes to
be considered are whether or not there is
a maturity date, the source of payment
of any "interest" or "dividend" specified
in the certificate (whether out of earn-
ings or out of capital and earnings),
rights to enforce payment, and other
rights as compared with those of general
creditors.

The term "other evidence of indebted-
ness" refers to evidence of indebtedness
of the same general character as bonds,
notes, debentures, bills of exchange, or
certificates of indebtedness. Open ac-
count book entries, invoices, or state-
ments of account are not evidences of
indebtedness.

In pursuance of the Internal Revenue
Code the foregoing regulations are hereby
prescribed, applicable only to taxable
years beginning after December 31, 1041,
and Part 30 and Treasury decisions in
amendment thereof, in so far as Part 30
and such Treasury decisions relate to
excess profits taxes for taxable years be-
ginning after December 31, 1941, are
hereby superseded, except that where It
is appropriate under Part 30 and such
Treasury decisions to apply with respect
to taxable years beginning after Decem-
ber 31, 1939, and before January 1, 1942,
the rules applicable to taxable years be-
ginning after December 31, 1941, these
regulations shall be applicable.

[SEAL] ROBERT E. HANNEOAN,
Commissioner of Internal Revenue.

Approved: January 25, 1944.
JOHN L. SULLIVAN,

Acting Secretary o1 the Treasury.
[F. R. Doc. 44-1372; Filed, January 20, 1944;

4:45 p. n.]

TITLE 32-NATIONAL DEFENSE

Chapter IX-War Production Board

Subchapter lI-Exacutive Vice-Chnirman

Aur-ORrrY: Regulations In this aubohapter
Issued under sec. 2 (a), 54 Stat. 670, as
amended by 55 Stat. 236 and So Stat, 170;
E.O. 9024, 7 P.R. 329; E.0, 9125, 7 V.R. 2719:
W.P.B. Reg. 1 as amended March 24, 1043,
8 F.R. 3666, 3696; Fri. Reg. 1 as amended May
15, 1943, 8 F.R. 6727.

PART 962-IRoil AND STEEL
[Supplementary Order M-21-a, Revocation of

Direction 1]
REJECTED CORROSION AND HEAT RESISTANT

ALLOY STEEL
Direction 1 to Supplementary Order

M-21-a is hereby revoked. This revoca-
tion does not affect any liabilities in-
curred under the Direction, Deliveries
of rejected corrosion and heat resistant
alloy steel remain subject to all other
applicable regulations and orders of the
War Production Board.

Issued this 1st day of February 1944,
WAR PRODUCTION BOARD,

By J. J6SEPH WHELAN,
Recording Secretary,

[F. R. Doc. 44-1592; Filed, February 1, 1044,
11:31 a. in.]

PART 3175-REGULATIONS APPLICADLE TO
THE CONTROLLED MATERIALS PLAN

[CAIP Reg. 1, Direction 10, as Amended
Feb. 1, 19441

REPLACEMENT OF DEFECTIVE CONTROLLED
MATERIAL

The following direction is Issued pur-
suant to CMP Regulation No. 1 (§ 3175.1)
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to all controlled materials producers
providing for the replacement of mate-
rial rejected by a customer because of
nonconformity with specifications.

STEM

(1) When steel is rejected by a customer
for non-conformity with speclflcations, or
other defect, the producer must schedule and
make replacement in preference to all other
orders for similar material, without requir-
ing -an additional allotmentf in the absence
of specific written instrictions by the War
Production Board or the customer to the
.cqntrary. If, after the producer has shipped
the replacement order, it develops that the
rejection was Improper, the customer must
either return the material, or furnish the
necessary certification to support the replac-
Ing, shipment, charging the appropriate al-
lotment. The provisions of paragraphs (t)
(4) and (t) (5) of CMI Regulation No. 1
shall not restrict delivery of replacement
orders.

(2) If any portion of the rejected steel can
be used by the customer in connection with
an authorized production schedule, it may
be so used, butthe customer must charge
the material Used to the appropriate allot-
ment. However, defective steel received by
a customer prior to-July 1, 1943, may be used
on any duly authorized order without any
charge to an allotmient.

(3)" If any portion-of the rejected steel can
be used by the producer for delivery on an-
other authorized controlled material order
or for a delivery otherwise permitted by ap-
plicable War Production Board Regulations
or orders, Itmay be so used.

(4) Deleted Feb. 1, 1944. (The deletion of

this paragraph means that iseilnning Febru-
ary 1, .194 the rules stated above apply
equally to-replacement orders for stainless

steel.)
COPPER

(1) Copper produced -to -1il authorized
Controlled-l aterial orders and rejected by
a customer for nonconformity with specifi-
cations shall be replaced in preference to all
other orders in the absence of specific n-
structions by the Copper Division of-the War
Production Board to the contrary. The pro-
visions of subparagraphs (4) and (5) of
paragraph (t) of CMP Regulation No.1 shall
not restrict delivery of replacement orders.
If the replacement copper is not delivered
before 30 days following the expiration of
the quarter in which delivery was originally
scheduled, the producer must report the mat-
ter to the Copper Division before malng
delivery, However, no further authorization
is required.

(2) Such replacements shall be made with-
out requiring the extension of an additional
allotment, even though delivery of the mate-
rial is made in a subsequent quarter; If,
however, some of the material cannot be re-
placed in time to meet a War Production
Board production schedule or the delivery
requirements of the producer's customer, the
producer shall immediately notify the Copper
Division in writing, giving a full explanation.
The customer may receive the replacement
6opper without making further charge to an
allotment, even if the copper is delivered
in a subsequent quarter.

(3) The customer rejecting material shall
immediately report the facts to the producer
and dispose of such material only in accord-
ance with written instructions from the pro-
ducer. Unless the material is scrap, the pro-
ducer, despite the provisions of § 944.11 of
Priorities Regulation No. 1, shall direct that
the material be returned to him or be de-
livered to another customer to fill any order
which the producer is entitled to fill with new
material under applicable regulations and

directions. If the material I, scrap It must
be handled pursuant to Order MI--b.

ALUMnZ

(1) Replacement orders for rolejtcd alumi-
num shall be filled in prefcrence to all other
orders not in actual production on the day
of the receipt of the replacement order. The
provisions of subparagraphs (4) and (5) of
paragraph (t) of CUIP Regulation lb. 1 shall
not restrict delivery of replacement orders.

(2) Replacement orders for rejected lumi-
num are deemed to be covered by the same
authorized controlled material order or other
authorized order against which the rejected
shipment was made. Accordingly, the pro-
ducer shall not require an additional allot-
ment or othbr authorization from his cuz-
,tomer to secure replacement material If the
original shipment was made In accordance
with applicable. regulations and directives
even though delivery of the material I- made
n a subsequent quarter. The customer may

receive the replacement aluminum without
making further charge to an allotment, even
if delivered n a sublequent quarter.

(3) The rejection of the material shall be
reported Immediately to the producer and
despite provisions of 0 944.11 of Prioritl3
Regulation No. 1, the material chipped by his
customer in accordance with his instructions.
Unless the material Is scrap, he shall direct
that the material be returned to him or de-
lI vered to another customer to fill any order
which he is entitled to fill with new material
under applicable regulations and directives.
If the material Is scrap, it must be handled
pursuant to order M-1-d.

Issued this 1st day of February 1944.
WAR PaoDucToIN BOARD.

By J. JosEPH WHELAN,
Recording Scciarli.

[F. R. Doc. 44-1588; Filed, February 1, 1944;
11:32 a. n.]

PART 3203--SCHEDULED PrODUOTs
[General Scheduling Order M.-293, Direction

1 to Table 14]

PRODUCTION 01 BOILERS FOR STOCK

In order to conserve materials and
manufacturing facilities for the produc-
tion of high and low pressure steel
boilers listed on Table 14 of General
Scheduling Order M-293, and to prevent
the accumulation of duplicate stocks of
such high and low pressure steel boilers
in the hands of manufacturers, dealers
and warehouses, the following direction
under Table 14 of ML-293 is Issued:

(1) Notwithstanding the provisions of
Priorities Regulation 1, or of paragraphs (c)
(2) and (d) (2) of General Echeduilng Order
M-293, no manufacturer rshll, without spe-
cific authorization from the War Production
Board, begin production of any high and low
pressure steel boilers llstcd on Table 14 of
General Scheduling Order M-293, which the
manufacturer knows or has reaon to believe,
will be held n the stock of any manufacturer.

. wholesaler, dealer or any other percon rather
than shipped directly for installation.

(2) Application for cuch specific authoria-
tion should be made by letter addressed to
War Production Boald, Washington 25, D. O.,
Reference U-293, Table 14.

Issued this 1st day of February 1944.
WAR PRODUCTIONr BOARD,

By J. JOSEPH WHsral,
Recording Secretary.

[P. R. Doe. 44-1591; Flied, February 1, 1944;
11:32 a. m.]
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PAnT 3281-PuLp Azm PAPER
[General Limitation Order L-120, Interpretz-

tion 1 to Schedule VII]

CO7_?. CIAL EnV.OFES

The following interpretation is issued
with respect to Schedule VIE of General
Limitation Order L-120:

Under paragraph (b) (1) (11) of Schedula
VII. an exception from the substance velht
restrictions La made for filing and document
envelopez. Tnhi mean= that it is pcrmiL=ible
to u,3 papers heavier than substance 23 in
the manufacture of flin. and dcument en-
velopes when such envelopes are d2signed
and cold partlcularly for us- In connection
with the permanent fin.- of documents
recurities. records, etc., in fling cabinets.
vaults, cafe depositories and similar devices
where cafety and permanence are of par--
mount importance or for uze in filing cab-
inets where rigidity of the filing material is
neccsary for the proper functioning of the
filing system. Such itemi as bank pazs boo",
licanra holdemr, photo negatives and similar
envelopes not used in filing cabinets are not
pnitted to be made from papers heavier
than 2 substance.

U=ers of filing and paciaging envelopes
can b of alastance to the manufacturer, in
those Instances where heavier weaghts may
be permitted, by Including In their order a
statement as to the end use of the envelope.

Issued this 1st day of February 1944.

WAR PIIoDucnoN BOARiD,
By J. JOsEPH WH.AN,

Recording Secretary.

IF. R. Poo. 44 -1M9; Filed, February 1, 1944;
11:32 a. m.]

PART 3292-Auxonorzr VknIcLxs, PArTs
AND EQon311nrz

[Conservation Order M-311, as Amended
Feb. 1, 144]

US=D AUIOZXOTIVS PARTS

The fulfillment of requirements for
the defense of the United States having
created a shortage In the supply of auto-
motive parts for defense, for private ac-
count and for export, the following order
is deemed necessary and appropriate in
the public interest and to promote the
national defense.

§ 3292.81' Conservation Order
Mf-311-(a) Purpose of this order. The
purpose of this order is to assure that in
the dismantling of used mot6fivehiel&-,
serviceable parts are not scrapped, but
are made available to meet the nation's
transportation needs. This order does
not prohibit the dismantling of used
automobiles. On the contrary, all
trucks and vehicles in auto wreckers'
Inventories should be dismantled as rap-
Idly as possible, so that the serviceable
parts from them will be readily available
as needed, and so that the balance of the
vehicle can be moved promptly into
scrap channels.

(b) Applicability of regulations. This
order and all transactions affected
thereby are subject to all applicable pro-
visions of the regulations of the War
Production Board, as amended from time
to time.

2Forrnrly Part 3233, r 3233.1.
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(c) Deftnitions. For the purposes of
this order:

(1) "Person" means any individual,
partnership, association, business trust,
corporation or other organized group of
persons, whether incorporated or not,
who in the course of trade, buys, sells,
receives, or processes used automotive
parts for re-sale either "as is", rebuilt or
reconditioned, and automotive wreckers,
used automotive parts dealers and scrap
dealers, and also any Federal Depart-
ment, Bureau or Agency, and State or
political subdivision thereof. This
definition does not include steel mills,
foundries or furnaces.

(2) "Motor vehicle" means any pas-
senger automobile, 'light, medium, or
heavy motor truck or passenger'carrier,
powered with an internal combustion
engine; or full trailer, semi-trailer or
third axle attachment.

(3) "Used automotive part" means any
part listed in Schedule A to this order
which has been used In a motor vehicle.

(4) "No longer serviceable" means,
when applied to a used automotive part,
that it is so worn, broken or damaged
that use in its present condition or
restoration by rebuilding or recondi-
tioning is impracticable.

(5) "To scrap, to sell as scrap or deliv-
er as scrap" when applied to a used auto-
motive part listed in Schedule A to this
order, means to melt, sell or deliver for
melting; or to damage, destroy or render
useless any such part for the purpose of
selling the same as scrap metal.

(6)" "Consumer" means the owner or
operator of'the motor vehicle for which
a used automotive part Is required.

(d) Prohibition an scrapping used
automotive parts. On and after June 1,
1943, irrespective of the terms of any
contract, agreement or other commit-
ment, no person, as defined in para-
graph (b) (1) above, shall scrap, sell as
scrap or deliver as scrap any used auto-
motive part listed in Schedule A except
when such part is "no longer, service-
able". This prohibition shall not apply:

(1) To the sale or delivery of-vehicles
or chassis to auto wreckers and scrap
dealers; to the sale or delivery of vehi-
cles or chassis.to or by automotive -deal-
ers, repair shops and garages, or between
individuals; or to the sale or delivery of
used automotive parts other than as
scrap.

(2) To the sale or delivery of used
parts purchased as scrap by scrap
dealers.

(e) Restrictions on sales to consum-
ers7-(1) Purchaser to tur. in old part.
No person shall sell or deliver any used
automotive part to a consumer unless the
consumer delivers to such person a used
automotive part of similar type and size
for each used phrt delivered to the con-
sumer. However, a used automotive part
need not be turned In in the following
cases: (I) if the used part has been con-
sumed in use, lost or stolen; (ii) if the
used part is ordered by telephone, tele-
gram- or mail and shipped to the pur-
chaser.

(2) The foregoing restrictions on the
sale of used.automotive parts shall not
apply to any Federal Department, Bu-
reau or Agency, or to any State or politi-

cal subdivision thereof, which Is re-
stricted by law from making such dis-
posal of used automotive parts.

(f), Authorization to scrap automotive
parts or vehicles. Application for au-
thority to scrap, sell as scrap or deliver
as scrap any used automotive parts of

<the types listed in Schedule A which are
still serviceable, or vehicles, may be made
by filing a letter in duplicate with the
Field Office of the War Production Board
for the District in which is located the
applicant's place of business, marked
ref: Order M-311. If the application is
for authbrity to scrap individual parts
already removed, the parts should be
listed showing (1) the quantity of each
on hand, (2) the quantity of each to be
scrapped, and (3) the make, model and
year of the vehicle from which each was
obtained, or otherwise identified. If the
application is for authority to scrap a
vehicle or vehicles or the chassis thereof,
without removal of parts for inspection
as to serviceability, the applicant should
list each vehicle or chassis, identifying It
by make, model and year. The reporting
provisions of this paragraph have been
approved by the Bureau of Budget in
accordance with the Federal Reports Act
of 1942.

(g) Special directions. Whenever it
is determined by the War Production
Board that motor vehicles acquired by
any auto wrecker are not being dis-
mantled at a rate sufficient to meet the
needs for scrap and serviceable parts,
the Board by written direction may order
such auto wrecker not to purchase or ac-
cept delivery of additional motor vehi-
cles or parts thereof until he shall have
dismantled the number of motor vehicles
-then in his inventory which may be
-specified in such direction.

(h) Violations. Any person who wil-
fully violates any provision of this order
or who, in connection with this order,
wilfully conceals a mhterial fact or fur-
nishes false information, to any depart-
mennt or agency of the United States, is
guilty of a crime, and upon conviction
may be punished by fine or imprison-
ment. In addition, any such person may
be prohibited from making or obtaining
further deliveries, of, or from processing
or using materials under priority control
and may ba deprived of priorities assist-
ance by the War Production Board.

(i) Application of this order. The
terms and restrictions of this order shall
not apply outside the continental United
States.

(j) Communications. All communi-
cations concerning this order shall, un-
less otherwise directed, be addressed to
War Production Board, Automotive Di-
vision, Washington 25, D. C., Reference:
M-311.

Issued this 1st day of February 1944.
WAR PRODUCTION BOARD,

By J. JOSEPH WHELAN,
Recording Secretary.

ScHrmuL A

The used automotive parts to which this
order applies are listed below, and include
such parts for all motor vehicles regardless
of make, model, or year. This schedule will
be amended from.time to time by the addi-
tion or removal of certain parts, or by spec-

fying parts for certain make, year or model
of vehicles, or otherwise.

Axles

Axle shaft
Front axle assembly
Propeller shaft
Ring and pinion

gear
Shock absorber
Universal Joint -
Front wheel sus-

pension

Bearings
Ball
Roller
Taper

Springs

Coll spring
Spring front, Includ-

ing coil springs
Spring rear

Starting and Gener-
ator Equipment

Generator
Generator armature
Starter motor
Starter armature
Starter bendix
Vdltage regulator

Brake

Brake drum
Brake Shoe

Clutch

Clutch assembly

Cooling system

Radiator
Radiator core
Water Pump

Engine
Engine assembly
Engine block
Cylinder head
Cylinder sleeve (Wet)
Connecting rod

Fuel system
Fuel pump
Carburetor

Ignition system
Coil
Distributor
Spark plug

Steering
Steering assembly

Transmission
Transmission assem-

bly
Transmission gears

special truck equip-
ment

Air brake
Auxiliary transmis-

sion
Booster brake
Dead axle
Two-speed axle as-

sembly
Fifth wheel and

mounting
Hydraulic hoist
Pole setter
Power take-off
Power winch
Refrigerator unit
Reserve gasolilno

tank
Vacuum tank
Helper springs

[F. R. Dec. 44-1600; Flied, February 1, 1944;
11:32 a. m.]

Chapter XI-Office of Price Administration

PART 1305-ADMINISTRATION
[Gen. RO 21, Amdt. 11

INSTITUTIONAL USERS

A rationale accompanying this amend-
ment, issued slmultaneously herewith,
has been filed with the Division of the
Federal Register.*

General Ration Order No. 2 Is amended
In the following respect:

Section 1305.201 (c) Is amended to
read as follows:

(c) The person required to keep the
records shall retain them until December
31, 1944.

This amendment shall become effec-
tive January 31, 1944.
(Pub. Law 671, 76th Cong.; as amended
by Pub. Laws 89, 421, and 507, 7th
Cong.; E.O. 9125, 7 F.R. 2719; E.O. 9280,
7 P.R. 10179; W.P.B. Dir. 1, Supp. Dir,
1-E, 1-M and 1-R, 7 F.R. 562, 2965, 7234,
9684, respectively; Food DIr. 3, 5, 6 and
7, 8 F.R. 2005, 2251, 3471, respectively)

Issued this 31st day of January 1044,
CHESTER BOWLES,

Administrator.
[F. R. Doe. 44-1559; Filed, January 31, 1044;

11:48 a. m.]

*Copies may be obtained from the Olleo
of Price Administration.

1 7 FR.. 10070.
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PART 1312-LuR Awn Lu=ER PRODucTS
[MPR 348,1 Amdt. 33]

LOGS AND BOLTS

A statement of the considerations in-
volved in the issuance of this amend-
ment, issued simultaneously herewith,
has been fled with the Division of the
Federal Regnter.*

Maximum Price Regulation 348 is
amended in the following respect:

Appendix D, Table 1, Maximum Prices
for 100" Box Bolts is amended by the ad-
dition of the following paragraph at the
conclusion of the price tablel

Dealer's commisslon. If a consumer pur-
chases Box-Bolts through a dealer, such con-
sumer may pay such dealer, in addition to the
ceiling price, a commisslon of not to exceed
50 cents per cord of 133 cubic feet.

In no event shall a person receive a dealer's
commission, or the proceeds of any such com-
mission on Box Bolts cut by him on his own
operations. In no event shall a person re-
ceive a dealer's commission on the cut of
another person pursuant to any contract
agreement or understanding of any sort
whatsoever between.the two whereby each is
to sell and chaig6 a commission on the wood
cut by the other. In no event'shall the
dealer's commission be split or divided with
ajy person.' Tn addition to the price paid by
the consumer a dealer may receive a dealer's
commission only from a consumer and only
if the dealer fulflls all the following require-
ments- (i) through (vii) inclusive with re-

"spect to the transactions:
(i) Copies must be kept of all contracts or

settlement sheets in which a dealer's com-
mission is chhrged. .

(ii) The deliveries must be made by the
dealer to the consumer.

(iII). TheBox Bolts sold by the dealer to
the consumer must have been completely pre-
pared for delivery by aperson other than the
dealer.

(iv) The dealer must gusrantee the mer-
chantable-quality of the Box Bolts and that
*they are free from all liens and In-
cumbrances:
(v) The dealer's commission in such

transactions must be shown as a separate
item on the settlement sheet. This settle--
ment sheet must contain a statement that
the dealerhas had no part in the preparation
of the Box Bolts, and that the charges are
not in excess of Maximum Price Regulation
No. 248.

(vi) The dealer's allowance must not be
split or divided with any other person.

(vii) All pertinent provisions in this Max-
Imum Price Regulation No. 348 must be
strictly complied with.
-"Dedler" means any person who sells to
consumers. Box Bolts not cut or prepared
by such person, but purchased by such per- =
son in the condition in which it is to be.
delivered to-the consumer.

This amendment shall become effec-
tive February 5, 1944.
(56 Satr. 23,'765; Pub. Law 151, '78th
Cong.; E.O. 9250, 71P.R. 7871; E.O. 9328,
g P.R. 4681)

Issued this 31st day of January 1944.
CHESTER BOWLES,

Administrator.
IF. R. Doc. 44-1554; -Filed, January 31, 1944;

11:52 a. m.]

*Copies may be obtained from the Office of
Price Administration.

-18 F.R. 16115, 16198-, 16204 16297.

PART 1315--RunmR Aim PaoDUCmS AnZ
1fTILs o' WImc RrB= Is a COMI-
POIU=

[EQ A Amdt. 67]

TIIES, TUBES, RECAPPIllG AUTV CW MCR

A rationale for this amendment has
been issued simultaneously herewith and
has been filed with the Division of the
Vederal Register.*

Ration Order No. 1A is amended in
the following respects:

1. Section 1316.401 (c) is amended by
adding the following sentence as the first
sentence of the paragraph: The Board
may delay action on an application filed
by an eligible person until it is ratisfied
that its approval of such application will
not deprive more essential applicants of
certificates by reason of inadequate
quotas.

2. Section 1315.501 (e) is amended to
read as follows:

(e) No available tires or tubes. That
the. applicant, other than a Federal,
State, Local or Foreign Government or
Government Agency, does not own or
control a tire or tube, other than tires
or tubes mounted upon vehicles or equip-
ment in current use (including one spare
for each size wheel per vehicle or piece
of equipment) which can be used, or
repaired for use n lieu of the tires or
tubes sought to be replaced; Prorided,
7towever, That an applicant who is re-
quired to operate at high speeds in emer-
gencies may, in addition, be allowed two
mud and snow tires. In computing the
number of tires or tubes owned or con-
trolled, the applicant shall not include
(1) emergency reserves acquired in ac-
cordance with § 1315.507; (2) tires or
tubes reported on OPA Form R-17 or
reported by a manufacturer to the War
Production Board; or (3) tires or tubes
in a public warehouse which are remov-
able only upon certificate.

3. Section 1315.502 (c) is amended to
read as follows:

(c) Sparc tire. That he does not own
or control a serviceable tire for use on
each running wheel on the vehicle for
which application is made, plus a tire
which is not serviceable for continued
use on a running wheel, but can still be
used or repaired for use as a spare tire in
emergencies. An applicant who Is re-
quired to operate at high speeds In emer-
gencies may establish his need for a tire
under this paragraph if his spare tire Is
not serviceable for continued use on a
running wheel.

4. Section 1315.503 Is amended to read
as follows:

§ 1315.503 Eligibility of passenger
automobile. A consumer who meets the
applicable conditions of § 1315.501 and
§ 1315.502 may be granted a certificate
for tires and new tubes for a passenger

17 P.R. 9160, 9392, 9724, 10079, 10085, 1020,
10420, 10733, 11480, 11481, 11852, A186, 12013,
13247, 13293, 13247, 13293, 13172, 13845, 13708,
13846, 13395, 14049, 14737, 15523, 16245, 16240,
16695, 1689, 17326; 9 F- 89.

automobile In accordance with the fol-
lowing:

(a) Reconsideration o1 gasoline ration.
The Board shall first reconsider the gas-
oline ration Issued for use with the pas-
senger automobile, pursuant to § 1324.-
8110 of Ration Order No. 5C. The con-
sumer's eligibility for a tire or new tube
shall be based oh the purposes for which
his vehicle Is used as determined by the
Board after such reconsideration.

(b) Eligibility for Grade I tire ---(1)
Preferred mileage purposes. A certifi-
cate for a Grade I tire (or a Grade III
tire, at the applicant's option) may be
Issued:

(I) For a passenger automobile which
is used-for one or more of the purposes
described In § 1394.7706 (preferred mile-
age) of Ration Order No. 5C, if its total
rationed mileage (encluding mileage al-
lowed on special rations) is 121 miles or
more per month or it is operated on a
non-highway ration or is not propelled
by gasoline;

(i) To an applicant who operates fleet
or official passenger automobiles on in-
terchangeable gasoline ration booT, if
he establishes that the vehicle for which
application is being made will be oper-
ated for one of the purposes described in
§ 1394.7708 of Ration Order No. 5C.

(2) Obsolete size and motorcycle tires.
A certificate for a Grade I tire of an ob-
solete size or a new motorcycle tire may
be Issued to replace an obsolete size tire
or a motorcycle tire which cannot be re-
capped either because of its physical
condition or the lack of recapping facili-
ties, but only if:

(1) A valid supplemental gasoline ra-
tion Is outstanding for the vehicle for
which the tire Is sought; or

(I) In any area in which the basic
ration Is deemed to include occupational
mileage, if the vehicle is operated with
a basic ration only and if any of the
purposes for which the vehicle is used
constitute occupational mileage as de-
fined in § 1394.7551 ta) (27) of Ration
Order No. 5C, and if the applicant has
established t h e f a c t s required b y
§ 1394.7704 (a) of Ration Order No. 5C
for the allowance of such occupational
mileage;

(ill) The vehicle is operated on a non-
highway ration only or is not propelled
by gasoline, and if any of the purposes
for which the vehicle is used constitute
occupational mileage as defined in
§ 1394.7551 (a) (27) of Ration Order No.
5C and if the applicant has established
the facts required by § 1394.7704- (a) of
Ration Order No. 5C for the allowance
of such occupational mileage.

The term "obsolete size tire" means
passenger-type tires of the following
sizes only:

4.00-15 3s--18
5.0 0-15 4.6-13
4.04-17 4A0-18
4.75-17 4-11-18
5.0-17 4.75-18
6.0-17 5.00-1
6.03/6.50-17 6.0-18
7.00-17 6.5e-18
7O.0-17 6. 3/G.0-IS
320-18 7.0-18
3.9-18 7."2-iS
3.7-18 7.23/72-18
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4.00-19 4A0/4.50/4.75-21
4AO-19 5.00-21
4.50-19 5.25-21
5.25-19 5.00/5.25-21
5.50-19 5.50-21
5.25/5.50-19 6.00-21
6.00-19 6.50-21
6.50-19 7.00-21
6.00/6.50-19 5.00-22
7.00-19 6.00-22
7.50-19 .4.40-23
7.00/7.50-19 6.00-23
3.30-20 7.50-24:
3.85-20 28 x 3
4.40-20 30 x
4.50-20 30 x 3
4.75-20 32 x 3
5.00-20 31x4
4.50/4.75/5.00-20 32 x 4
5.25-20 33x4
6.00/5.25-20 34 x 4
5.50-20 32 x 412
5.25/5.50-20 33x4 2
6.00-20 34x4 2
6.50-20 35 x 4V2
6.00/6.50-20 36 x 42
7.00-20 33 x 5
7.30-20 34x5
4.40-21 35x5
4.50-21 37x5
4.40/4.50-21 "5x 6
4.75-21

(3) Limited use of Grade I tires. An
applicant who is otherwise entitled to a
Grade I tire may be issued a certificate
for a Grade III tire if the length of time
for which he will need his allowed
monthly mileage will be substantially
less than the normal life of a Grade I
tire.

(c) Eligibility for Grade III tires., A
certificate for a Grade 311 tire may be
issued for a passenger automobile which
is not eligible under paragraph (b):

(1) If the vehicle is used for an occu-
pational purpose as defined in § 1394.7551
(a) (27) of Ration Order No. 5C and
either its total rationed mileage (exclud-
ing mileage on special rations) is 121
miles per nionth or more, or it is operated
on a non-highway ration or is not pro-
pelled by gasoline and the Board would,
be entitled to alloy? mileage for such a
purpose to an applicant for a highway
ration under § 1394.7704 (a) of Ration
Order No. 5C.

(2) If the vehicle is operated on an
interchangeable gasoline ration book.

(3) If a basic ration and a special ra-
tion issued pursuant to § 1394.7851 (b)
(1), (2) or (5)Y of Ration Order No. 5C.
are 6utstanding for the vehicle.

(4) If gasoline is obtained for the ve-
hicle against an Acknowledgment of De-
livery (Form OPA R-544 Revised) pur-
suant to § 1394.7952 of Ration Order 5C.
The application must be made within one
month of the issuance of the Acknowl-
edgment of Delivery form to the appli-
cant.

(5) If the vehicle is registered and
normally garaged or stationed in Canada
and gasoline is obtained under a special
ration granted pursuant to § 1394.7851 or
§ 1394.7856 of Ration Order No. 5C. Any
Board may issue a certificate for a Grade
III tire and a new tube under this sub-
paragraph (5).

(d) Replacement of recappable tire
carcass. An applicant who cannot prove
need for a tire because the tire to be
replaced is recappable, but who is
otherwise eligible undei paragraph (b)
or (c), may be issued a certificate for a

Grade III tire (or Grade I tire If the ap-
plicant is applying under § 1315.503 (b)
(2)) in any area where recapping facili-
ties are unavailable or inadequate.
(e) Eligibility for tubes. A certificate

for a new tube may be issued for any
passenger automobile.

5. Section 1315.507 (c) (2) is amended
to read as follows:

(2) Vehicles, other than commercial
motor vehicles and equipment, used ex-
clusively for maintaining fire fighting
services or in investigation or patrolling
necessary to the maintenance of public
police services, or eligible under
§ 1315.506 (a) (2) (off-the-road equip-
ment).

6. Section'1315.516 (b) is amended to
read-as follows:

(b) Spare tire. A.Board shall not Is-
sue a certificate for a Grade I tire
pursuant to this section if the passenger
automobile for which application is made
is equipped with tires serviceable for use
on the running wheels and a tire which,
though not serviceable for continued use
on a running wheel, can still be used
or repaired for use as a spare tire in
emergencies.

7. Section 1315.611 (c) (3) is amended
-by adding to the end of the sentence the

phrase "or a 4.00-12 new- implement-
type tire".

8. Section 1315.705 is amended by de-
leting the phrase "shall re-examine and
re-determine the current gasoline ration
issued for such passenger automobile in
accordance with § 1315.503 (a) and (b)
and".

This amendment shall become effec-
tive February 1, 1944.
(Pub. Law 671, 76th Cong. as amended
by Pub. Laws 89,421, and 507, 77th Cong.;
E.O. 9125, 7 FR. 2719, issued April 7,
1942, WPB Dir. No. 1, 7 F.R. 562, Supp.
Dir. No. 1Q, 7 FR. 9121)

Issued this.31st day of January 1944.
CHESTER BOWLES,

Administrator.

[F. R. Doc. 44-1564; Filed, January 31, 1944;
11:50 a. m.]

PART 1315-RUBBER AND PRODUCTS AND
MATERIALS OF WHICH RUBBER IS A
COMPONENT '-

[RO 1B,1 Amdt. 4].

MILEAGE RATIONING: TIRE REGULATIONS FOR
PUERTO RICO,

A rationale accompanying this amend-
"ment, issued simultanebusly herewith,
has been filed with. the Division of the
Federal Register.*

Ration Order 1B is amended in the
following respdect:

Section 2.5 (a) (1) is amended by in-
serting the phrase "or a' Grade I" be-
tween "truck-type" and "tire".

This amendment shall become effective
January 31, 1944.

*Copies may be obtained from the Office of
Price Administration.
18 P.R. 9551, 12695.

* (Pub. Law 671, 76th Cong.; as amended
by Pub. Law 89, 77th Cong., and Pub. Law
507, 77th Cong., Pub. Law 421 and 720,
77th Cong., E.O. 9125, 7 .R, 2719, W.P.,
Dir. No. 1, No. 1-J, as amended, 7 F.R.
562, 5043 r 8731, Supp. Dir. 1-Q, as
amended, 8 FR. 2013, Rev. Gen. Order
No. 20, 8 F.R. 2416)

Issued this 26th day of January 1944,
JORGE L. CORDOVA,

Territorial Director for Puerto Rico.
Approved:

GERALD A. BARRETT,
Acting Regional Administrator,

Region IX.

IF. R. Doc. 44-1556; Filed, January 31, 1944;
11:52 a. in.]

PART 1315-RUBER AND PRODUCTS ANb
MATERIALS OF wHICH RUBBER IS A COil-
PONENT

[MPH 403.1 Amdt. 71
CERTAIN RUBBER COMMODITIES PURCH-IASED

FOR GOVERNMENTAL USE
A statement of the considerations In-

volved In the Issuance of this amend-
ment, issued simultaneously herewith,
has been filed with the Division of the
Federal Register.*

Maximum Price Regulation No. 403 is
amended In the following respects:

1. Section 6 (e) is amended to read as
follows:

(e) If after June 17, 1943, a manufac-
turer receives total orders exceeding
$1,000 for more than one unit of a com-
modity for which a maximum price must
be determined under this section, he shall
file a report. This report shall be filed
with the Office of Price Administration,
Washington, D. C., within ten days after
the manufacturer has received sufficient
orders to necessitate the filing of the re-
port. This report shall contain the in-
formation required by the form set forth
inAppendix B and shall be made on a
copy of that form. If the maximum
price so reported has not been properly
computed, It must be corrected. This
correction shall apply retroactively. In
any case, the maximum price so reported
shall be subject to adjustment (not to
apply retroactively) at any time upon the
written order of the Office of Price Ad-
ministration. This adjustment will be

-made only if the maximum price Is not
in line with the level of maximum prices
established by the regulation.

2. Section 20 (c) (23) Is amended to
read as follows:
(23) Tarpaulins and covers.

This amendment shall become effec-
tive February 5, 1944.
(56 Stat. 23, 765; Pub. Law 151, 78th
Cong.; E.O. 9250, 7 F.R. 7871; E.O, 9328,
8 FR. 4681)

Issued this 31st day of January 1944,
CHESTER BOWLES,

Administrator.
[F. R. Doc. 44-1552; Filed, January 31, 1944:

11:51 a. m.]

8 P.R. 7498, 8837, 10434, 16400,
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PAnT 1341--Cmam )aD.PSFmERVn FooS
[MPR 428,1 Amdt. 3]

CIDEft VINEGAR

A statement of the considerations in-
volved in the issuance of this amend-
ment has been issued and filed with the
Division of the Federal Register.*

Maximum Price Regulation No. 428 is
amended in the following respects:

1. Section 2a is added to read as fol-
lows:

SEC. 2a. Ad-ustment of Inaximum
prices for 1943 raw material costs. This
section provides an increase in maximum

OgAin I W-05 I 4r-iS 413-41
bass gai MIam I rain

"-o.7 'I *is:,i .
.07 . .o:M
. I .,3"i .(
.21 .lO i .IOM

prices of processors and secondary pack-
ers of cider vinegar to compensate them
for higher 1943 raw material costs. On
and after February 5, 1944, the price for
an Item calculated under this section
Is the seller's new maximum price, re-
placing his maximum price previously
established under section 2.

(a) General rule. Each processor and
secondary packer shall adust his maxi-
mum prices under section 2 (a) (1) or 2
Wb) (1) for 1943 raw material costs by
adding the respective figures listed for
each grade and quantity in the follow-
ing table:

The figures listed in this table are to be added to maximup
sections 2 (a) (1) and 2 (b) (1)

Tank car or tank truck lots, per gallon- -r.. .
Barrels, per gallon, coopergeindnd - .....--------........
Half-barrels, per gallon, cooperage ne .............. .. .
Gallons, per dozen _--. .. . ..-------------- ---. . ..-- --------- ----
Half-gallons, per dozeL....... ------ ------

Pints, per - -- ---- -. -------

For any container size not listed In
this table, each processor and secondary
packer shall adjust for 1943 raw material
costs by adding to his maximum price
per gallon for the item under the Gen-
eral Maximum Price Regulation the fig-
ure nained for barrels of the particular
grade of cider vinegar being priced.

(b) Processors who also perform a
wholesale service. Aprocessor who prior
to February 5, 1944 determined a maxi-
mum price under section 2 (a) (2) shall
refigure -the price in accordance with'
that subparagraph after first adding
to the factor referred to in section
2 (a) (2) i) the appropriate figure
named in paragraph (a) of this section.

(c) Processors who also perform the
retail service. A processor who prior to.
February 5, 1944 determined a maxi-
-mum price under section 2 (a) (3) shall
refigure the price in accordance with
that subparagraph after first adding to
the factor referred to in section 2 (a)
(3) (i) the appropriate figure named in
paragraph (a) of this section.

d) Secondary packers who also per-
form a wholesale service. A secondary
packer who prior to February 5, 1944 de-
termined a maximum price under sec-
tion 2 (b) (2) shall refigure the price in
accordance withthat subparagraph after
first adding to the factor referred to in
section 2 (b) (2) '(i) the appropriate
figure named in paragraph (a) of this
section.

(e). Secondary packers who also per-
form the retail service. A secondary
packer who prior to February 5, 1944 de-
termined a maximum price under sec-
tion 2 (b) (3) shall refigure the price in
accordance with that subparagraph
.after first adding to the factor referred
to in section 2 (b) (3) (i) the apprOpri-
ate figure- named in paragraph (a) of
this section.

2. Section 8 is amended to read as
follows:

*Copies may be obtained from the Office
of Price Administration.

18 F.R. 10358, 12136, 1415.
No. 23-1

.-I .
SEc. 8, Notification of change in max-

imum price. With the first delivery of
an item after the effective date of any
amendment to this regulation author-
izing a change in maximum price, in any
case where the seller's new maximum
price is different from the maximum
price he previously had for the same
item, he shall:

(a) Supply each wholesaler and re-
tailer who purchases from him with
written notice as set forth below:

(In rt date)

NOTfCl TO WHOLESALE S AIrn =AHErz

Our OPA ceiling price for (dcteribe item
by brand, grade and bWT quantity or con-
tainer type and size) has been cbpngcd by
the Office of Price Admintstration. We ae
authorized to Inform you that If you ar
a wholesaler or retailer pricing this Item un-
der Maximum Price Regulation No. 421, 4M
or 423, you must rellgure your ceiling price for
this item on the first delivery of It to you
from your customary typa of cupplier con-
taining this notification after (insert effcc-
ti e date of amendment authorizing change
in maximuln price). You must refiguro your
ceiling price following the ruler In uctlon
6 of Maximum Price Regulation No. 421, 422
or 423, whichever Is applicable to you.

Foi a period of 60 days after deter-
mining the new maximum price for the

-item, and with the first shipment after
the 60-day period to each person who has
not made a purchase within that time,
each processor and secondary packer
shall supply with each bulk quantity and
include in each case or carton contain-
ing the item, the written notice set forth
above, or securely attach it to the out-
side. However, for sales directly to any
retailer, the processor or secondary
packer may supply the notice by at-
taching it to, or stating it on, the In-
voice covering the shipment, instead of
providing it with the goods.

'(b) Notify each purchaser of the Item
from him who is a distributor other than
a wholesaler and retailer of the estab-
lishment of the new maximum price by
written notice attached to, or stated on,
the invoice issued in connection with the
first transaction with such purchaser

- I

after the effective date of the amend-
ment authorizing the change in maxi-
mum price, s follows:

(Inscirt date)
z.or== TO DrzTnz=c._3 OTIEM THA VOc.-

SL ATh O-ET A

Our OPA celling price for (dacribc item by
brand, grade, and bFnlI quantity or containcr
tTye and -Lac) bas been changed from
$ ...... to ... under the provi-
alons of Maximum Price Regulation No. 423.
You are required to notify all wholezalers end
retailers for whom you are the customary type
of supplier, purcbasing the Item from you
after (incot effectfre date of amendment a=-
thor lzing change in maximumr prfic). of any
allowable chn ge in ycur maximum price.
Tis notice muzt be made in the manner
pre:;crbed In cectlcn 8 (a) of Maximum Price
Regulation No. 428.

This amendment shall become effec-
tive February 5, 1944.

(56 Stat. 23, 765; Pub. Iaw 151, 78th
Cong.; ELO. 9250, 7 P.R. 7871; E.O. 9323,
8 F.R. 4681)

Issued this 31st day of Januziry 1944.
CHESTE Eowras,

Administrator.
[F. R. Due. 44-1UGG; FIled, January 31, 1944;

11:51 0.m.l

PAnT 1346-BuLnnm M r Ls
IRPS 40,% Amdt. 3]

BUILDElS' H~nDWmE mD u szoC sar.s=

CLOTH
A statement of the considerations in-

volved in the issuance of this amend-
ment, issued simultaneously herewith,
has been filed with the Division of the
Federal Register.*

Revised Price Schedule No. 40 is
amended in the following respect:

1. A new § 1346.6a is added to read
as follows:

§ 1346.6a Applications for adjust-
ment-(a) Padlocks. On and after Feb-
ruary 5, 1944, any manufacturer of pad-
locks who is unable to maintain his
production of padlocks under his existing
maximum price or prices will be per-
mitted to adjust his maximum price or
prices by an amount not more than that
specified under (b) below.

(b) Extent of relief to be granted.
Whenever it appears that a manufac-
turer is unable to maintain his produc-
tion of padlocks at his existing maxi-
mum price or prices, the Office of Price
Admini tration may, either on applica-
tion for adjustment filed in accordance
with the provisions of Revised Proce-
dural Regulation No. 1, or on its own
motion, by order, adjust his Inaximum
price or prices by an amount necessary
to permit the maintenance of such pro-
duction upon a basis not more than his
cost to manufacture and sell the com-
modity.

The term "cost to manufacture and
sell" shall include the cost of material,
labor, maintenance, supplies, power,
taxes (other than State and Federal in-

17 F.R. 1239, 2132, C3.3, 63; 8 F.R. 7257.
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come taxes), insurance, workmen's corn- - (b) Where a manufacturer has established
pensation.taxes, royalties, depreciation, the practice of pricing a group of com-
other manufacturing expenses, qnd rea-' modities and/or services by a price list under
sonabher m ctuofrseing apnea insra- paragraph (a) above, and if the manufacturer
sorable costs of selling and administra- Is unable to determine a maximum price
tion properly applicable to padlocks, for a commodity and/or service under para-
Expenses not related to the manufactur- graph (a) above, the manufacturer shall:
ing and selling expenses of padlocks (1) Select the most comparable commodity
will be excluded, and/or service for which a maximum price

(c) Filing of applications. Applica- has been established under paragraph (a)
tions under this section shall be filed in above;
accordance with Revised Procedural (2) Divide his maxinfum price for the most

acomparable commodity and/or service by its
Regulation No. 1. 'current direct cost;

Before filing an application, for ad- (3) Multiply the percentage so obtained
justment under the provisions' of this by the current direct cost of-the commodity
section, each applicant shall obtain from and/or service being priced.
the Office of Price Administration, Build- "Comparable commodity and/or service"
ing Materials Price Branch, Washington means the commodity- and/or service fur-
25, D. C., a statement of the specific in- nished by the same manufacturdr and made

on the same converting equipment, which
formation that will be necessary in order differs the least from the commodity and/or
that the application may receive atten- service to be priced as determined by the use
tion. of the following tests: (a) style; (b) shape;

(d) Passing on of permitted increase (c) type of materials; (d) size; (e) addition
by persons beyond the manufacturer. In or subtraction of parts or partitions. These
issuing adjustment orders under this tests must be applied successively and each
section the Price -Administrator will, Is to be applied to the commodity or group

of commodities determined by the applica-
wherever required, provide to what ex- tion of the preceding test. A change in color
tent any increase permitted under this of ink or a change in printing copy shall not
section, by way of adjustment, may be affect the comparability of the cbmmodity
added to the maximum price-'or prices and/or service.
of sellers other than the manufacturer. "Direct 6ost" 3aeans the sum of direct labor
To the extent that any such adjustment and direct material costs. Direct labor shall
is made for retailers, as defined in § 1346.7 in no event be computed on wage 'rates higher(, tthan permitted by law, and direct material
(b), this regulation will supersede the- shall in no. event be computed on prices
General Maximum Price Regulation. higher than the maximum prices established

This amendment shall become effective by the applicable maximum price regulations.
Within ten (10) days after determiningFebruary 5, 1944. r~ maximum price for a commodity and/or

NoTm- The reporting requirements of service under this paragraph (b), the manu-
this amendment have been approved by the factur6r slall report such price to the Office
Bureau of the Budget in accordance with the of Price Administration, Washington, D. C.,
Federal Reports Act of 1942. together with a statement setting forth all

relevant facts used in arriving at such max-
(56 Stat. 23, 765; Pub. Law 151, 78th imum price. The price so reported shall be
Cong.; E.O. 9250,'7 F.R. 7871; E.O. 9328, subject to adjustment at any time by the
8 F.R. 4681) Office of Price Administration.

(c) If the manufacturer is unable to de-
Issued this 31st day of January 1944. •termine a maximum price for a commodity

CHESTER BOWLES, and/or service under paragraphs (a) or (b)
Administrator. above, he shall file an application for ap-

proval of a maximum price with the Paper
[P. R. Doc. 44-1562; Filed, January 31, 1944; and Paper Products Branch, Office of Price

11:49 a. m.] Administration, Washington, D. C. The ap-
plication shall set forth:

(1) A description of the commodity and/or
PART 1347-PAPER, PAPER PRODUCTS, RAW service for which a maximum price is sought;

MATERIALS FOR PAPER AND PAPER PROD- (2) The reason why such commodity and/or
UCTS, PRINTING AND PUBLISHING service cannot be priced under paragraphs

(a) or (b) above;
[MPR. 187,1 Amdt. 3] (3)- The maximum price proposed by the

CERTAIN PA PRODUCTS manufacturer, together with a detailed ex-
PAPEROARD Pplanation of the method by which the man-

A statement ,of the considerations in- ufacturer calculated such price;
volved In the issuance of this amend- '-(4) The reasons why the manufacturer be-
ment, issued simultaneously herewith, lieves the proposed price to be in line with
has been filed with the Division of the the level of maximum prices established by
Fdderal Register.* this regulation; and

Revised Maximum Price Regulation (.5) The manufacturer shall also submit
Rvisd am e ite floion such additional pertinent information as thisNo. 187 Is amended In the following .fimyrqieNo. 187Office may require.

respects: Unless the Office of Price Administration or
1. In section 1 (c) () (viii) the fol- a duly authorized representative thereof shall,

lowing i. added: by letter mailed to the applicant within 21
Differentials for quantities or number days from the filing of such application ap-

of colors of ink, in effect during the prove, disapprove, adjust, amend, or extend
period October 1-31, 1941, inclusive, shall the time within which to do any of the fore-
apply. going, such, application shall be deemed to

bave been approved, subject to non-retro-
2. In Appendix A, paragraphs (b) and active written disapproval or adjustment at

(C) are added to read as follows: any later time by the Office of Price Admin-
istration.

*Copies may be obtained from the Office
of Price Administration. This amendment shall become effec-

18 P.R. 14395, 17367. tive February 5, 1944.

(56 Stat. 23, 76&; Pub. Law 151, 18th
Cong.; E.O. 9250, 7 F.. 7871; and E.O
9328, 8 F.R. 4681)

Issued this 31st day of January 1944.
CHESTER BOwLES,

Administrator.

IF. R. Dc. 44-1561; Filed, January 31, 1044,
11:48 a. m.]

PART 1347-PAPER, PAPER PRODUCTS, RAW
MATERIALS FOR PAPER AND PAPER PROD-
UCTS, PRINTING AND PUBLISHING

[RMPR 464, Andt. 1]
PULPWOOD PRODUCED IN DESIGNATED STATES

A statement of the considerations in-
volved in the 'issuance of this Amend-
ment, issued simultaneously herewith,
has been filed with the Division of the
Federal Register.*

Revised Maximum Price Regulation
No. 464 is amended in the following re-
spects:

1. In section 8 (a), subparagraphs (1)
and (14) are amended to read as fol-
lows:

(7) "Rough pulpwood" means pulp.
Wood from Which the bark has not been
removed except that when rough pulp-
wood is produced In the Counties of Elk,
Forest, McKean, Potter, Tioga, Warren,
Jefferson, Lycoming and Wayne In the
State of Pennsylvania, rough pulpwood
shall also be sawn at both ends, full
fifty-two (52) inches long, and round
with a minimum diameter of six (6)
inches;

(14) "Zone II" includes the State of
Maryland, the Counties of Pendleton,
Grant, Mineral, Hardy, Morgan, Hamp-
shire, Berkeley, and Jefferson in the Stato
of West Virginia and the State of Dela-
ware.

2- In Appendix B (a), subparagraph
(1) is amended to read as follows:

(1) The maximum price per cord for pulp-
wood cut from the stump in Zone II shall
not exceed $9.60 for rough wood: and 012.80
for peeled wood, f..o. b. care, banked down
at a barge landing, or delivered to mill by
truck. However, when pulpwood, other than
that produced In the State of Delaware, IS
delivered to a consumer by truck or similar
vehicle, an amount not in excess of 02.40
per cord may be added to the maximum
price for wood delivered f. o. b. cars as here-
inabove set forth. Where pulpwood is loaded
on a barge by or at the expense of the seller,
an amount not in excess of $1.00 per cord
may be added to the maximum price at the
landing.

3. In Appendix F, paragraph (b) is
amended to read as follows:

(b) DealrZ. In the event that a consumer
of pulpwood shall purchase pulpvood
through a dealer as defined in section 0 (a)
(10) hereof, such consumer may pay aucl
dealer ndt more than the maximum price
hereinbefore established, plus a dealer's al-
lowance not in excess of 600 per cord for
both rough and peeled wood, except if the
pulpwood is produced in the States of In-
diana, Illinois and Missouri, in which case
the consumer may pay such dealer not more
than the maximum price hereinbefore es-

1 8 P.R. 12092, 12515, 14074, 14278,
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tablisbed, plus a dealer's allowance not in
excess of $1.00 per cord for both rough and
peeled wood.

This amendment shall become effec-
tive February 5, 1944.

(56 Stat. 23, '165; Pub. Law 151, '8th
Cong.; E.O. 9250, 7 F.R. '871; E.O. 9328,
8 F.R. 4681)

Issued this 31st day of January 1944.
CHSRx BoWLEs,

Administrator.

[P. R. Doec. 44-1565; -Filed, January 31 1944;
11:50 an.]

PART 1394--RATIOING OF FUEL AND FUEL

PRODUCTS-

iRO 5E.- Amdt. 31

AMEAGE RATIONING: GASOLINE REGULATIONS
FOR PUERTO RICO

A rationale accompanying this amend-
ment, issued simultaneously herewith,
has been filed with the Division of the
Federal Register.*

Ration Order 5E is amended in the fol-
lowing respect:

Section 2.19 (d) is amended to read as
follows:
(d) Each dealer shall deliver all

"zafra" certificates in his possession in
accordance= with the provisions of sec-
tion 7.16 to the IBard having jurisdic-
tion not later than 4:00 p. m. Saturday
of the week during which such transfer of
gasoline was made and shall receive an
exchange certificate (Form OPA P--548)
in exchange therefor. -

This amendment shall become effec-
tive January -31, 1944.

(Pub. Law 871,76th Cong., as amended by
Pub. Law 89, 77thCong., and by Pub. Law
507, '7th Cong., Pub. Law No. 421 and
729, '7th Cong.. E.O. 9250, 7-FR. 7871,
WPB Directive No. 1, Supp. Dir. 1-J, 7
F.R. 562)

Issued this 26th day of January 1944.
JORGE L. CoRDovA,

Territorial Director for puerto Rico.

Approved:
GERALD A. BARRETT,

Acting Regional Administrator,
Region IX.

[F. R. Doe. 44-1557; Filed, January 31, 1944;
11:52-a. m.]

PART- 1399-CONSTRUCTION, OIL FED,
MINNG AND RELATED- -MACHINERY

IMPR..134. Amdt. 14]

-CONSTRUCTION AND ROAD MAINTENANCE
EQUIPMENT RENTAL PRICES AND OPERATING
OR MAINTENANCE SERVICE cHAiGrs

A statement of the considerations in-
volved in the issuance of this amend-

*Copies may be obtained from the Office

of Price Administration.
18 P.R. 9975. "
,7 P.R. 3203, 3411, 3447, 7001, 8386, 9054,

8948, 9785, 8 P.R. 1975, 3789, 5931, 9140, 10759,
12544, 13127.-

ment, issued simultanequsly herewith,
has been filed with the Division of the
Federal Register.*

Section 1399.16 Appendix B of Maxi-
mum Price Regulation 134 is amended
in the following respects:

1. Paragraph (a) is amended in the
following respects:

a. The text of subparagraph (1) pre-
ceding the -schedule, is amended to read
as follows:

(1) The maximum rental price for any
dump truck rented on a fully-operated
basis for use on construction or road
maintenance work (including other uses
to which it may be assigned In the course
of a rental that is primarily for con-
struction or road maintenance work),
shall be a price calculated on the basis
of the hours of actual use of such truck
multiplied by an hourly rate which is
the sum of (I) the applicable charge
per hour, according to the capacity of
such truck, set forth in the following
Schedule, plus (ii) 135% of the hourly
wage for the operator of such truck at
the rate prevailing on March 31, 1942
in the area of the job site. "Rate" or
"rates" as used in this paragraph means
the sum of the aforesaid items. Where
the rental is on a fully-operated basis
excepting only a driver, the maximum
rental price may be computed by multi-
plying the number of hours of actual
use by the applicable charge per hour
set forth in the following schedule, as
an alternative to the method set forth
in paragraph (b) (5) of this section.

b. The heading "charge per hour
(less operator's wages)" in the schedule
of subparagraph (1) is amended to read
as follows: "charge per hour (not in-
cluding operator's wages) ".

c. The first sentence of subparagraph
(2) is amended to read as follows: "The
capacity of any dump truck shall be the
water level capacity as determined by the

- height of the tail gate or front end,
whichever is lower, of the permanent
body of the truck: Provided, That when
necessary to attain such water-level the
sides of the truck are brought up to this
height, whether by temporary or perma-
nent additions."

d. Subparagraph (2) is further
amended by adding a new sentence to
read as follows: "The capacity of the
Boulder type dump truck shall be deter-
Inxhed by the manufacturer's rating:'

e. In subparagraph (7) the words "as
beginning from the time the truck ar-
rives" are amended to read
as follows: "asobeginning
not sooner than the time the truck ar-
rives- ..... 1

2. The text of paragraph (b) (1) pre-
ceding the schedule is amended to read
as follows:

(1) The maximum rental price for any
dump truck rented on a bare basis for use
on construction or road maintenance
work (including other uses to which it
may be assigned in the course of a rental
that is primarily for construction or road
maintenance work), ahall be a price cal-
culated on the basis of a monthly rate

equal to the applicable percentage, ac-
cording to the value of such truck as set
forth In the schedule below, of the high-
et maximum price (exclusive of any al-
lowance for storage and naaintenance)
established by any regulation issued by
the Office of Price Administration for the
sale to any domestic class of purchasers
of the nearest equivalent new dump
truck, or the nearest equivalent new
truck chasis and the nearest equivalent
new extra, special, or optionar equipment
which may have been added to complete
the truck. The maximum rate per week
shall not exceed Y3 of the maximum rate
per month; the maximum rate per day
shall not exceed 3,J2 of the maximum rate
per month.

This amendment shall become effec-
tive February 5, 1944.

(56 Stat. 23, 765; Pub. Law 151, 78th
Cong.; E.O. 9250, 7 .R. 7871; E.O. 9328,
8 F.R. 4681)

Issued this 31st day of January 1944.
CB oS= BowES,

Administrator.
[F. R. o. 44-1550; Piled, January 31, 1944;

11:48 a. m.]

PAnT 1400--TuxTr FAsucs: Corro:;,
WooL, Sux, SYNTHETIc A= -Amax-

IPR 47852 Amdt. 21

COATED A1-D COMBINED FARFICS

A statement of the considerations in-
volved in the Issuance of this amend-
ment, iss-ued simultaneously herewith,
has been filed with the Division of the
Federal Register.*

Maximum Price Regulation 473 is
amended in the following respects:

1. In section 1 (c); the text preceding
subparagraph (1) Is amended to read as
follows: "This regulation applies to any
manufacturer or wholesaler of coated or
combined fabrics. A person may be a
manufacturer as to certain fabrics and
a wholessaler as to others, depending upon
the functions that he performs with
respect to the fabric In question. When
used in this regulation, the terzif".

2. Section 6 (a) (3) is added to read
as follows:

(3) Fabrics which are used in the pro-
duction of combat vehicles or airplanes
specifically designed for military use and
services rendered on such fabrics.

This amendment shall become effective
February 5, 1944.
(56 Stat. 23, '165; Pub. Law 151, '8th
Cong.; E.O. 9250, 'F.R. '1871; E.O. 9323,
8 P.R. 4631)

Issued this 31st day of January 1944.
CHSTER Bovnmr,

Administrator.
[P. R. Dc. 44-1555; Filed, January 31, 1544;

11:52 a. m.]

1 8 P.R. 14o,.
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PART 1426-WoOD PRESERVATION AND Paz-
MARY FOREST PRODUCTS,

[RMPR 324,1 Amdt. 2]

FENCE POSTS

SA statement of the considerations in-
volved in the issuance of this amend-
ment, issued simultaneously herewith,
has been filed with the Division of the
Federal Register.*

Revised Maximum Price Regulation
No. 324 is amended in the following re-
spects:

1. Section 2 is amended to read as fol-
lows:

SEC. 2. Purpose and coverage of this
regulation. (a) This regulation estab-
lishes specific maximum prices for all
sales of fence posts of the species listed
below. Species not listed remain subject
to the General Maximum Price Regula-
tion, except on sales by retail yards
which are covered in section 3. The
"species" includes also some limitations
as to the area in which the post are
produced. The species covered are:

(1) Northern White Cedar (ThuJa occiden-
talls), .produced in the States of Michigan,
Minnesota, Wisconsin, Connecticut, Maine,
Massachusetts, New Hampshire, New York,
Rhode Island, and Vermont.

(2) Yellow pine, including shortleaf pine
(Pinus echinata), loblolly pine (Pinus
taeda), slash pine (PInus carlbaea), or long-
leaf pine (Plnus palustris), and any other.
species commercially known as Southern
yellow pine, produced at any point in the
United States.

(3) Arkansas red cedar (Juniperus virgin-
lans) produced In Arkansas, Louisiana, Okla-
homa, and Missouri.

(4) Tennessee red cedar (Juniperus vir-
giniana) produced in Tennessee, Alabama,
Kentucky, Virginia, Georgia, North Caro-
lina, South Carolina, West Virginia, Indiana,
and Ohio.

(5) Texas mountain cedar (Juniperus
mexicana and Juniperus pinchotil) produced
in Texas and Oklahoma.

(6) Black locust (Robinia pseudoacacia)
produced in Arkansas..

(7) All species of oak (Quercus) produced
in Arkansas. I

(8) Western Red cedar (ThuJa plicata)
produced in Idaho, Montana, and those parts
of Oregon and Washington lying east of the
crest of the Cascade Mountains.

(9) Redwood (Sequoia sempervirens) pro-
duced in California.

(bT The term "fence posts" as used in
this regulation includes fence posts and
stakes, round or split, peeled or unpeeled,
untreated or treated. Material may be
sold urlder this regulation as a "fence
post" only if it is not greater than eight
inches in diameter nor longer than 14
feet and for actual end use as support
for fencing. "Diameter" refers to the
diameter measured under the bark.

(c) All posts priced-in this regulation
must be of sound live timber' free of de-
cay, splits, large or numerous knots or
knot holes, etc.; that would impair
strength or durability, except other
grades specifically priced in the tables of
section 4.

*Copies may be obtained from the Office of
Price Administration.

18 P.R. 2027. 3367, 8869, 10436.
28 P.R. 3096, 3849, 4347, 4486, 4724, 4848,

4978, 6047, 6962, 8511, 9025, 9991, 11955, 13924.

2. Section 3 is amended to read as fol-
lows:

SEC. 3. How to figure maximum Prices.
(a) The maximum prices for posts of the
listed species for all sales except sales
by distributors to retailers, sales out of
retail yards, and sales to industrial users,
are shown inthe tables in section 4.

(b) Maximum prices for distribuitors'
sales to retail yards. On sales by a dis-
tributor to a retailer, the maximum
prices for untreated posts shown in sec-
tion 4 may be increased 15 percent: Pro-
vided, The sle is in less-than-carload
quantity, and the distributor's stock from
which the sale is made is maintained
outside the normal production area of
the species sold.

NoTE: Retailers buying posts under this
provision and reselling to consumers are
still limited to resale prices determined ac-
cording to paragraph (c) below.

(c) Maximum prices for retail yard
sales. A "retail yard" under this regu-
lation is a wholesale or retail lumber
yard or other retail business which gets
fence posts from producers, concentra-
tors, or wholesalers; unloads, stores, and
resells them to consumers; which regu-
larly maintains a stock of merchandise
including fence posts; which-sells mostly
for local delivery by truck; and which
has been located at its particular site in
order to be near a consuming area. The
maximum prices for retail yard sales of
fence posts, treated or untreated, shall
be determined as follows:

(1) Listed species; untreated or treat-
ed by nonpressure methods:

(i) The maximum price from section
4 for the same size and species of post,
plus

(ii) An addition for inbound freight
computed by multiplying the appropriate
estimated weight given In section 4 by
the carload freight rate from the basing
point given for that species which pro-
duces the lowest rate to the seller's retail
yard, plus

(iii) A mark-up of 33Y/ percent to the
total of (i) and (ii), except that on yel-
-low pine posts the percentage mark-up
Is limited to 25 percent.

(2) Listed species; pressure treated:
(i) The maximum price from section 4

for the same size and species of post, plus
(ii) The appropriate addition for pres-

sure treatment shown in Maximum Price
Regulation 491, section 19 (c), table 3,
plus

3 For convenience, this schedule of addi-
tions-for pressure treatment is shown herein,
as follows:

MPR 491
Diameter at small end Length Addition for

Preurn-- Treatment

2Y2' round ...................
3' round ....................
3W round ..................
4' round ....................
4%W round ..................
5' round ....................
6' round ....................

2%1 round .................
3' round........
3% round ............
4' round .....................

$0. 11
.15
.20
.25
.30
.415
.575

.12

.165

.215
.27

(iii) An addition for freight computed
by multiplying the appropriate estimated
weight given in section 4 by the carload
freight rate from the basing point given
for that species which produces the low-
est rate to the seller's retail yard, plus

(iv) A mark-up of 25 percent to the
total of (i), (i), and (i1).

NoTr: These treating additions are per
piece and Include preservative required to
obtain a final retention of six pounds per
cubic foot with grade one creosote oil. On
any other specification of treatment the orig-
inal seller must have secured approval of an
addition under section 8 of Maximum Price
Regulation 491. The addition so authorized
for his supplier must be used by the retail
yard in figuring the maximum price. If this
cannot be ascertained, the retail yard must

M It 491
Diameter at small end Length Addillilo fo

'Treatmcnt

4Y" round ...................
5' round ..............
6' round::::::::..............

2M' round ............. 
3' round .....................
3"' rounl ....................
4 round ......................
4" round ..............
5' round ...................6' round ......................

6' round -- ..............
2%' round ....................
3' round ..............
4' round ....................
4W round ....................
4' round ....................
5' round ....................
7' round .....................
7' round ..... ...........
7' round ......................

8' round ......................
7" round ......................

8round ......................
34 round ....................
4 , round ....................
4" round ....................
0' round ....................
7' round....... .........
' round.....................
3' round ......................

31' roud ................4' round ..... ...........
4 round ......................
3' round ....................
' round ......................
3 round ................

3' round ....................
4' round ....................
4 round ..... .........
5' round ....................
6' round ....................
4' round .....................

4W.alrn ..................
' dhalves ....................

6" ro d ..........hle ...........
4" halves ....................
4' halves ....................

5' halves ...................6'" halves ................

4' halves ................
4 v have ....................

4y'halves ....................
5"]aves ......................

4 halves ...................
4' halves ...................
4' halves .....................
B' halves .................
5 halves .....................

4' halves ...................
SIhalves ....................64 halves .........

46" halves ..................

7 fae ques ...............

8' la quarters .. ...........

7' face quarters ................
8' face quarters ...............

.Feet

7
7
7
77
7
7

8

8

14

8
8

10

8
8
8

10
09

10
10
10
10
10
10
10
10

12
12
12
12
12

14
14
14
14
14
14

0
0
0
06

7
7
77
7

8
8
88
8

7
7

,00, "An
.45
.62

.13
.in

.233

.29

.354

.404

.15

.2J

.3-r

.4CZ

.795

.24

.35

.711.440

1,3,1
1.70

.33

.42

.57r

.91.

.40

.49
,(17
.80
1.02
1,40

.13
101

,235
.31)

.14
,173
.21

.3231

.11'.,19

.273

.35

.175

.22

.201

.31

.40

.21

.29

.23

.33
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apply for approval of an addition according
to section 6 of Revised Maximum Price Regu-
lation 324.

(3) Species not listed; treated or un-
treated:

WD The General Maximum-Price Reg-
ulation price of the supplier from whom
the posts are bought. plus

Uii) Actual transportation costs from
the supplier's shipping point to the retail
yard, plus

(iii) A mark-up of 33 -percent to the
total of i) and (ii).

(4) Delivery charges. The maximum
prices for retail yard sales established
under thi paragraph (c) include free de-
livery within the mileage limits and to
those classes of customers to whom free
delivery was extended in March 1942.
On retail-yard sales to those classes of
customers to whom free delivery was not
included in March 1942, an additional
charge for delivery may be made, ac-
cording to i) or (ii) below.

i) Private truck. When delivery is
by truck owned or controlled by the seller,
the amount added for delivery may not
be mbre than the actual cost to the seller
of delivery by truck. This "actual cost"
may not be higher than the over-all aver-
age trucking cost for a similar delivery
arrived at as of the 12-month period
ending December 31, 1942.

(ii) Common or contract carrier.
When delivery is made by common or
contract carrier only the actual amount
paid to the carrier for transportation of
the fence posts may be added.

(d) Maximum prices for sales to in-
dustrial usrs. Industrial users for the
purpose of this regulation are federal,
state, and municipal governments, indus-
trial plants, and transportation systems,.
which ise fence posts for the protection
and maintenance of their properties.
The maximum prices for sales of fence
posts to an industrial user shall be de-
termined as follows:

C1Y Listed species; untreated or treat-
ed by nonpressure methods:

(i) The maximum price from section
4, plus

(ii) An addition for freight computed
by multiplying the appropriate esti-
mated weight given in section 4 by the
carload -Treight rate from the basing
point given for that species which is
nearest the seller's shipping point, plus

(iii) A mark-up of 15 percent to the
total of i) and (ii).

(2) Listed species, pressure treated:
(i) The maximum price from section 4

for the same size and species of post,
plus

Cii) The appropriate additions for
pressure treatment shown in Maximum
Price Regulation 491, section 19 (c),
Table S (see note under paragraph (c)),
plus

(iii) An addition for freight computed
by multiplying the appropriate estimated
weight given-in section 4 by the carload
freight rate from the basing point given
for that species which is nearest the sell-
er's shipping point.

(3) Species not listed; treated or un-
treated: The seller's-General Maximum
Price Regulation price including delivery
to destination shall apply.
plying to "3'" Round 8' ". the figure
".17" is changed to ".19".

3. In section 4, Table 1, in the line ap-

4. In section 4, Table 4 Is amended to tively, and a new Table 9 Is insarted to
read as follows: read as follows:

TABsn 4£-TE.asusscs Ema Crsnr TAIX Q.-Nc lngtSZ wNVU CEDM-%Z-N= ENGIM-D
z r = Ncflts.- WhIte ccdaChuaOidtU

Bics: fRed Cedar (Yni v -u nbr ) plrelac I prcaj l in NEw Yesk, VCTM :at, I-cw Hathirc',In'Tknnes.ee, Alabama, Kentu.ky., \' rg. ., s--' L '.c... c . Cerar:c! u, F±l:Id IzS '.d at =

Ndorh Carolina, cth CarUnarcAorna,nd, " -Iog rcnl: Doa-.XU.-t, Jals.']
and Ohio. 13asing Peint Murifeebri, Tccz_:2 IF 0. b. l,:z-a rcmntl

IF. o. b. Iczding.cut ptunt)

Diameter at small end (ex- P Ef.mel
cept on quartcrs which 'Lngth c Uh t
are mcasured by width of j :t ,4 r
flat slde) Logti N _

2'/" round.. .............
2'," round..........
4" round ... .........
4' round................
5' round ...............

2%, round ............
2W reund..............-
3' round..............
5 round..........
6' reundL..............

Ii' round..............

3' round ................
4' rou d. ...............
6' round_.- ...........
71 round ..............
S'round ............

6' round .................
" round ................

r' round ...............
S'ronnd. ................

4' round ............ ...
6' round ................
6' round.... ............
71 round- . .
5' round...... ..........

4 round ..................
6' round...............

4 round .................
5'round .................
6' round ................

3' to 33" slabbed one side..
3W to 6' sabted one side..

a, to zy4' slabbed one side..
314' to96' stabbed one sidv..
35 to 6' slabbed one sido..

5' face sawn or split halves.
6' face sawn or split halve.
7' fta- 'awn or -plt halves.

6' fac sawn or split halve-.
6' fac .-awn or split halts.
7' race sawn or split Ialves.

V face sawn or plit halve.
7' fae rawn or spilt halvcs.

3' to 3, ; axe hewn furrldcz
3y, to 4 axe hewn fcursde-
4' to 51 axe hewn foursIdes..

3 to 3% axe hewn four Eidc
334' to 4' axe hewn four

sides ............... ---
4' to 5 axe hewn four sides.
v to , axe hewn four sides.

3' to 3Wal axe hewn fer
side ................

3' to 33' axe hewn fear
sides ..................

3B,' to 4' axe hewn four
sides - ------ ------ .

4' to 5' axe hewn four sides-
L' to 6' axe hewn four sidcs.
6' to 7" axe hewn four sides.
7' to 8' n=e hewn four side.
8: to 9' axe hewn feaosdes-

6' to 6" axe hewn four sdcs.
6' to 7 axe hew four side.
7' to 8' axe hewn four sides..
8' to S' axe hewn ftour sldes-

3 to 4' n h ewn fo ur d.
4 to 6' axe hewn four sides..
6' to 6' axe hewn four sides..
6' to 7" axe hewn four zlds. .
7' to S' axe ewn four ide..
8' to Y axe hewn four slde..

7
7

8
8

8
8
8

10

19

10
12
12

i-.

14

14
14

7

8

7
8

8

10
10
10
120
12
1

.12

.14

Xj.C_1

Hy

.42

.43

1.1

'.tA
'3

.4

I.

C-

.191
2.M

2..j1

113

.1

A6)

2

.6

IL5
17.5
23

45

14
19.5

44ra

1:4
172

10L
1Wo
1-4

75
115
173

141

21

23

5)

41

11

23
23

44

2t

25

21
ST

4.1

3

13
CV

C2
127
101

4ri

103
1B0

redesignated Tables 10 and 11, respec-
-5. In section 4, Tables 9 and 10 are

end ca_:hrCzt e.h (It,

reel 6 _ge Ii '

.......... 6 .21 41
6 .21 4

.............. 7 .2 11 .21 Z5
--- -- ----- 7 .2 4)

S.......... ...... 7 .1 4,)

r.,... 8 .23 21
. ........... 8 .24 41

8 .32 1

10 .13 20
4" ........ 10 .3.3 36

S.. ..... 10 .60 70

... - 12 .23 23
12..42 6')

12 .43 sr
1... 2 W6 15)

6. Section 5 Is amended to read as fol-
lows:

Szc. 5. Transportation addition. (a)
Except as specially provided In section 3
(a) (2), covering retail-yard sales, addi-
tions for transportation shall be com-
puted from the applicable basing point
specified in the heading of the appropri-
ate price table. In the case of Northern
white cedar (Table 1) and yellow pine
(Table 2), where more than one basing
point is given, the applicable basing
point is the one nearest the shipper's
actual loading-out point.

(b) When the Estimated weights in
the tables of section 4 are used, the
weight times the carload railroad freight
rate from the applicable basing point to
the actual destination is the maximum
permissible addition, even if the esti-
mated weights are higher than the
actual weights.
(c) When estimated weights are not

used, the maximum addition for trans-
portation is the actual weight times the
carload railroad freight rate from the
applicable basing point to destination.

7. Section 7 is amended to read as
follows:

Sze. 7. Treated posts. Pressure-type
preservative treatment additions are
established by Maximum Price Regula-
tion 491, section 19 (c), Table 3. On sales
of posts of the listed species wiich are
treated by methods other than pressure
process, an addition may be made to the
maximum prices contained in section 4,
figured according to section 6 of this
regulation. Posts of unlisted species,
treated by any method, remain under
the G.IPR, except as covered in section
3 for retail-yard sales.

8. In section 8, the phrase "at retail" is
substituted In place of the phrase "to
consumers".

9. In section 9, the following sentence
is added: "It is a direct violation to buy
or sell material as fence posts under ana
according to the provisions of this regu
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lation, for use as saw-logs or for any
other purpose than as support for fenc-
Ing,"

This amendment shall become effec-
tive February 5, 1944.
(56 Stat. 23, 765; Pub. Law 151, 78th
Cong.; E.O. 9250, 7. F.R. 7871; E.O. 9328,
8 P.R. 4681)

Issued this 31st day of January 1944.
CHESTER BOWLES,

Administrator.

IF. R. Doc. 44-1553; Filed, January 31, 1944;
11:51 a. m.]

Grade and class of purchaser Container

PART 1499-COMMODTIES AND SERVICES
[Rev. SR 14 to GMPR, Amdt. 88]

CALCIUM CARBIDE

A statement of the considerations In-
volved in the issuance of this amend-
ment, issued simultaneously herewith,
has been filed with the Division of the
Federal Register.*

Section 4.16 (a) is amended to read as
follows:

(a) Maximum prices. M a x i m u n
prices for sales and deliveries of calcium
carbide are established as follows:

Quantity
ofship-
ment

Maximum price per ton

(1) Generator grades or mixed grades:
(1) For domestic use:

(a) Industrial customers not re- 100 lb. drums ......... LCL $95.00, delivered warehouse cities.
celving allocations.

(b) Industrlalcustomers receiving 100 lb. drums ......... LCL $93.00, delivered warehouse cities.
allocations, , 100 lb. drums .......... CL $87.00, delivered purchaser's siding.

All other containers.. CL $85.00, delivered purchaser's siding.
(c) Shipyards ---------------------....--------------------- -------- Appropriate price specified in (a) or

() less $1.00 per ton.
(d) Acetylene plants ------------- 100 lb. drums --------- CL U87.00, . o. b. producing point.

All other containers...[ CL $65.00, f. o. b. liroducing point.
(e) Chemical plants allocated 100 lb. drums ......... CL $57.00, f. o. b. producing point.

more than 50 tons per 250-400 lb. drums ...... CL $5.00, f. o. b. produing point.
month. 600-1,100 lb. drums....| CL $53.00, f. o. b. producing point.

5-ton bulk containers.. CL $50.00, . o. b. producing point.
(iI) For export --------------------- 1 00 lb. drums --------- CL $80.00, f. o. b. producing point.

100 lb..drums -------- LCL Approriate price specified in (i) (a)
or (b).

(2) Rice and 14ND ............... P ...................... ---------- Appropriatpricespecifled in (I) plus
$7.00 per ton.

(3) Fines-all purchasers ............. All containers ........ CL $55.00, f. o. b. producing point.

The above prices for sales in containers
of 400 lbs. or -less include containers.'
On sales in containers of more than 400
lbs., the above prices do not include con-
tainers.

This amendment shall become effec-
tive February 5, 1944.
(56 Stat. 23, 765; Pub. Law 151, 78th
Cong.; E.O. 9250, 7 F.R. 7871; E.O. 9328,
8 F.R. 4681)

Issued this 31st day of January 1944.
CHESTER BOWLES,

Administrator.

iF. R. Doc. 44-1563; Filed, January 31, 1944;
11:49 a. m.]

PART 1448-EATING AND DRINKING
EsTABLZ5HmENTS

[Restaurant MPR 5-9, Amdt. 1]

FOOD AND DRINK SOLD FOR IMMEDIATE CON-
SUDIPTION IN NEW ORLEANS, LA., DISTRICT
For the reasons set forth in the state-

ment of considerations ir-ued simultane-
ously herewith, Restaurant, Maximum
Price Regulation No. 5-9 is .hereby
amended in the following respects:

1. Section 18 is amended by the addi-
tion of a paragraph (j) reading as fol-
lows:

(j) Eating and drinking places oper-
ated on a non-profit basis py the State
of Louisiana or any agency thereof.

2. The first paragraph of section 19 (b)
Is amended to read as follows:

-*Copies may be obtained from the Office of
Price AdministratiOn.

,- (b) If you are theproprietor of an eat-
ing establishment which satisfies the re-
quirements specified above, you may ap-
ply for an adjustment of your maximum
prices by submitting in duplicate to the
New Orleans District Office of the Office
of Price Administration, 708 Canal Build-
ing, New Orleans, Louisiana, a statement
setting forth:

.This amendment shall become effec-
tive January 17, 1944.
(56 Stat. 23, 765; Pub. Law 151, 78th
Cong.; E.O. 9250, 7 P.R. 7871; E.O. 9328,
8 F.. 4681; Gen. Order 50, 8 P.R. 4508)

Issued this 17th day of January 1944.
GILBERT J. FORTIER,

District Director,
New Orleans District.

IF. R. Doc. 44--1573; Filed, January 31, 1944;
4:11 p. m.]

PART 1499-CoLiRioDITIEs AND SERVICES
[Order 29 Under § 1499.3 (c) to GMPRI

UNIT STRUCTURES, INC.

For the reasons set forth in an opinion
issued simultaneously herewith and filed
with the Division of the Federal Regis-
ter,* and pursuant to and under the au-
thority vested In the Price Administrator
by the Emergency Price Control Act of
1942, as amended, and Executive Orders
Nos. 9250 and 9328, and in accordance
with § 1499.3 (c) of the General Maxi-
mum Price Regulation, it is hereby or-
dered:

§ 1499.826 Authorization of maximum
prices for sales to dealers o1 certain pre-

fabricated farm buildings and accessories
manufactured by Unit Structure, Inc,
(a) The maximum prices for sales to
dealers of the types and descriptions of
certain prefabricated farm buildings and
accessories manufactured by Unit Struc-
tures, Inc., of Peshtigo, Wisconsin, listed
below, and contained In the price list of
August 21, 1943, filed with .the Office of
'Price Administration by the National
Ideal Company of Toledo, Ohio, and sold
to dealers by any person, shall be as fol-
lows:

PREMIER FAnaR BUIDINas

U-12 X Brooder House ----------- 0111.80
U-12 n Brooder House ----- _--- 127.60
U-12 SR Brooder House- ----------- 135.60
U-40 Frame Assembly ------------- 20.20
UG Rafters (Repair Item) --------- 3.40
X-10 Brooder House -------------- 121.20
X-15 Brooder House -------------- 164.00
X-20 Brooder House ----- .......... 200
XS-1 5 Ft. Section ---------------- 42.80
XS-2 10 Ft. Section ----------------. 8.60
UL-20F Laying House .............. 293.20
UL-20 Laying House ------------- 230.00
UL-30F 'Laying House ------------ 404.0
UL-30 Laying House ----------- - 310.80
UL-40P Laying House --------- - 16.60
UL-40 Laying House ------------- 401.60

,,410 (2) Dropping Boards ----------- 12,60
- MASoNITE CELL-U-BLANrEr For
UL-20 Laying HouSe --------------- $3104
UL-30 Laying House...............- - 3-88
UL-40 Laying House --------------- 40.12
X-10 Brooder House --------------- 11,88
X-15 Broodek House --------------- 16.20
X-20 Brooder House -------...... 10. 40
U-12 Series Brooder' Houses ........ 16. 0

All prices are f. o. P. Peshtigo, Wiscon-
sin, or Sayville, New York,

(b) This Order No. 29 may be revoked
or amended l4y the Price Administrator
at any time.

This Order No. 29 shall become effec-
tive February 1, 1944.
(56 Stat. 23, 765; Pub. Law 151, 78th
Cong.; E.O. 9250, 7 P.R. 7871; E.O. 9.328,
8 P.R. 4681)

Issued this 31st day of January 1944.
CHESTER BOWLES,

Administrator.
[F R. Do. 44-15658; Filed, January 31, 1044;

11:49 a. m.1

PART 1340-FOEL
[MPR 112, Amdt. 17]

PENNSYLVANIA ANTHRACITE

A statement of consideration involved
in the issuance of this amendment, is-
sued simultaneously herewith, has been
filed with the Division of the Federal
Register.*

Section 1340.200 (a) (6) Is added to
read as follows:

(6) The maximum prices for all an-
thracite loaded at the mine or prepara-
tion plant into railroad cars or trucks
during the month of February, 1944 for
delivery to destination may be Increased
by a sum not to exceed 45 cents per net
ton. On and after March 1, 1944 the
maximum prices for such, anthracite
shall revert to the maximum prices as
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established by subparagraphs 1, 2, 3, 4
and 5 of this section or by an order of
adjustment issued prior to February1, 1944.7

This amendment shall become effec-
tive February 1, 1944.
(56 Stat. 23, 765; Pub. Law 151, 78th
Cong.; E.O. 9250, 7 F.R. 7871; E.O. 9328,
F.R. 4681)

Issued this 31st day of January 1944.
CHESTER BOWLES,

Administrator.

[P. R. Doc. 44-1572; FPledi January 31, 1944;
4:11 p. m.]

PART 1351-FOOD AND FOOD PRODUCTS
[2d Rev. AM 270?1 Amdt. 2]

DRY'EDIBLE BEANS, AND CERTAIN OTHER DRY
FOOD CO mIODITIES

A statement of the considerations in-
volved in the issuance of this amendment
has been issued and filedwith the Divi-
sion of the Federal Register.*

Section -6 is amended to read as fol-
lows:

SEC. 6. Packaging allowances. For
listed food commodities packed in the
following containers, additional amounts
.shall be included in base prices as fol-
lows:

'Per cwt.
Up to and Including 1 lb ......----- -- $2.05
Over 1 lb. up to and Including 2 Ibs--. . 65
Over 2 lbs. up to and including 3 lbs-_ 1.35
Over 3 lbs. up to and including 5 lbs_ 1.10
Over 5 bs. up to and including 25 lbs. .50
Over 25 lbs. up to and including 50 lbs .25
Over 50-lbs ...- ....--....---- -Nothing

This amendment shall become effec-
tive January 31, 19!4.
(56 Stat. 23, 765; Pub. Law 151, 78th
Cong.; E.O. 9250, 7 PR. 7871; E.O. 9328,
8 PR. 4681)- -

Issued this 31st day of January 1944.
CHEsr BOWLES,

Administrator.
Approved: January 29, 1944.

- ASHLEY SELLERS,
Assistant War Food Administrator.

IF. R. Doc. 44-1571; Piled, January 31, 1944;
4:11.p. m.]

PART 1448-EATim' AND DRIXING ESTAB-

[Restaurant MPR 3-1. Revocation]

FOOD AND DRINK SOLD FOR 1InIDIATE CON-
SUIMPTION IN JEFFERSON COUNTY, XY.

For the reasons set forth in a state-
ment of considerations issued simulta-
neously herewith and under the author-
ity vested in the Regional Administrator
of Region III by the Emergency Price
Control Act of 1942, as amended, Execu-
tive Order No. 9250, Executive Order No.
9328, and General Order No. 5q issued by
the Oa-ce of Price Administratioh, It is
ordered that Restaurant Maximum Price
Regulation No. 3-1 entitled "Food and
Drink Sold for Immediate Consumption,

*Copies may be obtained from the Office of
Price Administration.

8 F.R. 16166, 17381. -

Jefferson County, Kentucky" be, and the
same Is, hereby revoked.

The provisions of Supplementary Or-
der No. 40,"Effect of Repeal. Revocation,
Amendment or other Modifications of
Price Regulations" ISsued by the Price
Administrator on April 2, 1943, shall ap-
ply with full force and effect to this order
of revocation.
(56 Stat. 23, 765; Pub. Laws 151, '8th
Cong.; E.O. 9250, 7 F.R. '1871 and E.O.
9328, 8 F.R. 4681)

Issued and effective February 1,1944.
BlaKmTT L. WILLualm,
Regional Administrator.

[F. R. Dce. 44-1605; Flled, February 1, 1914;
11:54 a. n.]

PART 1305--ADMnHsra0Tor
[Gen. RO 8. Amdt. 5]

COUNTERFEITED OR FOflOED RATIOiN
DOCUIEhNT

A rationale accompanying this amend-
ment, issued simultaneously herewith,
has been filed with the Division of the
Federal Register.0

Section 2.5 s amended to read as fol-
lows:

SEC. 2.5 Acquisition, use, transfer or
possession of counterfeited or forged ra-
tion document. (a) No person shall ac-
quire, use, permit the use of, transfer,
possess or control any counterfeited or
forged ration document under circum-
-stances which would be in violation of
section 2.6 if the document were genuine
or If he knows or has xeason to believe
that It Is counterfeited or forged.

This amendment shall become effec-
tive February 5, 1944.
(Pub. Law 671, 76th Cong. as amended
by Pub. Laws 89, 421, 507 and '129, '7th
Cong.; E.O.-9125, 7 F.R. 2719: E.O. 9334,
8 F.R. 5423; WPB Dir. 1, 7 F.R. 562; Sec.
of Agr. Food Dir. 3, 8 P.R. 2005, Food
Dir. 5, 8 P.R. 2251, Food Dir. 6, 8 F.R.
3471, Food Dir. 7, 8 F.R. 3471, Food Dir.
8, 8 F.R. '1093)

1 8 P.R. 3783, 5677, 9626, 1545.

Issued this 1st day of February 1944.
- Cnsfrr BVrovmEs,

Administrator.

IF. n. D=r 4-1CIM; Fikcd. February 1, 19M4;
11:5 a. m.l

PART 1314-R w MZAT F.Ls ron SHOES
Arm L-ETHE Pronucrs

[BPS3 9,1 Amdt. 81

HIDES, RIFS AND CALrSHL1S

A statement of the considerations in-
volved In the issuance of this amend-
ment, Issued simultaneously herewith,
has been filed with the Division of the
Federal Reaister.0

Revised Price Schedule No. 9, as
amended, is amended'in the following
respects:

The effective date of Amendment 3 is
hereby postponed from February 1, 1944
to June 1, 1944.

This amendment shall become effec-
tive February 1, 1944.

(56 Stat. 23, '165; Pub. Law 151, '18th
Cong.; E.O. 9250, ' F.R. '1871; E.O. 932.,
8 P.R. 4681)

Issued this 1st day of February 1944.
CHESTER BowLES,

Admi istrator.

IF. R. Da. 44-1603; Filed, February 1, 1M44;
11:55 a. m.]

PAnT 1364--FnEsH, Cum Aim C.AinmD
MEAT AN FISH PRODUCTS

1= 413-7 Amdt. 211

rrMSM FISH AND SEAFOOD

A statement of the considerations in-
volved in the Issuance of this amend-
ment has been Issued simultaneously
herewith and filed with the Division of
the Federal Re lster*

Maximum Price Regulation No. 418 is
amended In the following respects:

1. In section 20, Table A, the prices
per pound for Schedule Nos. 14 and 17
during the months October through
March are amended to read as follows:

2 7 P.R. 1227. 2COD, 2132. 5705, EM8; 8 P.R.
2337. 11670, 12312, 13513, 15259, 8 F.R. 16279.

28 P.R. 936, 10026, 10513, 1039, 11734,
11CS7. 1213, 12233, 12C28. 13237, 13182, 13302,
140-9.

TABLE A-IfLen un I'wca rca Pirsas or Frzzzn 1'xcn A- Mm c

Oacl thchllulo xa=Do Irm S17bcl If.aczrh
No. N~o. dr,^.1X2 SIO _

Sca_._ llop-.,sea (cctcn mr:..I ' .. I 1 camt All Cizc:_ X3

2. In section 20, Table B, the prices per pound for Schedule Nos. 14 and 17 during-
the months October through March are amended to read as follows:
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3. In section 20, Table C, the prices per pound for Schedule Nos..14 and 17 during
the months October through March are amended to read as follows:

TABLE C-MAXIMUM PRICES FOR RETAILER-ONED COOPERATIVE SALES AND SALES BY WHOLESALERS OTHER

THAN PRIMARY FISH SHIPPER WHOLESALERS TO OTHER. WHOLESALERS OF FREsH FISH AND SEAFOOD

Price per
Schedule Name Item Style of Se pound, Octo-

No..No. dressing ber through
March

14 ............ Sole, Lemon (Pseudo pleuionectes dignablils) ------- I Roun.... All sizes. 0. 20
2 Fillets .... Al'slzes. .67

17 --------- Scallops, Sea (Pecten magellanicus)-----------------1 Mets- All sizes

4. In section 20, Table D, the prices per pound for Schedule Nos. 14 and 17 during
the months October through March are amended to read as follows:

TABLE D-MAXIMUM PRICES FOR CASH AND CARRY SALES OF FRESH FISH AND SEAFOOD

Price perShdlNae-item St'yle og' Siz ound, Oeto-
No. -oNo. dressing Se through

Scheule ame tem Styl ol ize March

14 ........... Sole, lemon (Pseudo pleuronectes dignabilis) -------- 1 Round .... All sizes .... 40.21
2 Fillets --- All sizes ... .6

17 ........... Scallops, sea (pecten magellanicus) ---------------- 1 1 Meats --- All sizes ... 4511

5. In section 20, Table E, the prices per pound for Schedule Nos. 14 and 17 during
the months October through March are amended to read as follows:

TABLE E-MAXIMUM PRICES FOR SERVICE AND DELIVERY SALES OF FRESH FISH AND SEAFOOD

Price per
Schedule Na me Item Style of Sie pound, Octho

No. No. dressinr
March

14 ........... Sole, Lemon (Pseudo pleuronectes dignabilis) -------- 1 Round...,: ARshzcs--- $0. 23 4. 2 Fillets ..... Al sizes-. 70
17 ........... Scallops, Sea (Pecten mnagellsancus) ....-.------- I- 1 Meats- ---- Allsizes_. 4

This amendment shall become effective
February 7, 1944.

(56 Stat. 23, 765; Pub. Law 151, 78th
Cong.; E.O. 9250, 7 P.R. 7871; E.O. 9328,
8 P.R. 4681)

Issued this 1st day of February 1944.
CiESTER BOWLES,

Administiator.

JF. R. Doc. 44-1601; Filed, February 1, 1944;
11:54 a. m.]

PART 1394--RATIONING OF FUEL AND FUEL
PRODUCTS

[- 0 50,1 Arndt. io]

MILEAGE RATIONING: GASOLINE REGULATIONS

A rationale accompanying this/a mend-
ment, Issued simultaneously herewith,
has been filed with the Division of the
Federal Register.*

Ration Order No. 5C is amended in
t he following respects:

1. Section 1394.7851 (b) (2) (viii) is
added to read as follows:
. (viii) To transport a representative of

a fertilizer manufacturer or a fertilizer
mixer to the establishments of fertilizer
dealers and fertilizer agents, for the pur-
pose of arranging for the transportation
of fertilizer in cooperation with the fer-
tilizer transportation program of the
War Food Administration.

*Copies may be obtained from the Omce
of Price Administration.

1B F.. 15937, 16250, 16421, 16845, 16846,
17327, 17484, 17297; 9 F.. 286, 90.

: (a) The applicant shall present the
certification of the Chief of the Fertilir
Division Office of Materials and Facili-
-ties, War Food Administration, stating
that travel by him is necessary to the
success of the War Food Administration
fertilizer transportation program, and
certifying the mileage needed by him for
the performance of his duties in connec-
tion with such program.

(b) No ration issued under this sub-
division shall be valid after May 30, 1944.

2. Section 1394.7851 (c) (4) is amend-
ed to read as follows:

(4) If application is made pursuant to
paragraph (b) (1) (i) or (iii) or para-
graph (b) (2) (i), (ii), (iii), (vi) or (viii)
or paragraph (b) (8), or for use with a
motorboat "pursuant to paragraph (b)
(5) (i) or ii) of this.section, the alterna-
tive means of transportation, which are
available and -the reasons, if any, why
such alternative means are not reason-
ably adequate for the purpose.

3. Section 1394.7856 (c) (2)'is amend-
ed to read as follows:

(2) The Board shall make a notation
upon the registration card or registra-
tion certificate of such vehicle of the date
of Issuance and the class of ration issued.

4. In §'1394.8003 the first sentence is
amended to read as follows: "At the time
of issuing a gasoline ration in donnection
witli which the presentation of a regis-
tration card Is required pursuant to par-
agraph (a) of § 1394.8002, the person
issuing such- ration shall make a clear
notation in ink; indelible pencil; or by

typewriter, on the notor vehicle regfis-
tration card or registration certificate
presented by the applicant, showing the
date of issuance and the class of ration
issued."

5. In § 1394.8004 (e) the text preceding
subparagraph (1) Is amended by insert-
Ing after the words "clearl, and.In ink,"
the words "or shall write or print clearly
and in indelible pencil,".

This amendment shall become effec-
tive February 5, 1944.

NOTE: The reporting rcquiremonts of this
amendment have been approved by the
Bureau of the Budget in accordance with the
Feder-' Reports Act Of 1942.

(Pub. Law 671, 76th Cong.; as amended
by Pub. Laws 89, 421 and 507, 77th Cong,
W.P.B. Dir. No. 1, Supp. Dir. No, 1Q, q
P.R. 562, 9121; E.O. 9125, 7 P.R. 2719)

Issued this 1st day of February 1044,
CHESTER BOWLES,

V Administrator.
IF. R. Dec. 44-1597, Filed, February 1, 1944,

11:52 a. in]

PART 1394-RATIONING OF FUEL AND FUEL
PRODUCTS

[Ro 5C,1 Amdt. 1011

IULEAGE RATIONING: GASOLIIE REGULATIONS

A rationale accompanying this amend-
ment; Issued simultaneously herewith,
has been filed with the Dlvison of the
Federal Register.*

Ration Order 50 Is amended in the
following respects:

1. Section 1394.8006 (o) Is added to
read as follows:

(c) If a ration has been Issued In
whole or In part In the form of a gaso-
line deposit certificate, the renewal of
such ration shall be subject to the pro-
visions of § 1394.8051 (g).

2. Section 1394.8015 Is revoked.
3. Section 1394.8017 Is amended by

substituting for the reference "§ 1394.-
8103 (e)" the reference "§ 1394.8102 (h) ".

4. Section 1394.8051 (a) Is amended by
deleting the first sentence.

5. Section 1394.8051 (g) Is added to
read' as follows:

(g) Notwithstanding any other provi-
sions of this section any renewal of a
ration which was Issued In whole or In
part in the form of a gasoline deposit
certificate, shall be subject to the follow-
ing provisions:

(1) The Board shall determine what
amount, If -any, of the former ration re-
mains unused In the form of credits
in a ration bank account as of the effec-
tive date of the renewal.

(2) The unused credits In the 'ration
bank account, so determined by the
Board, shall be available for use during
the period for which the renewal ration
is issued and shall be deemed a portion
of the renewal ration.

(3) The Board shall subtract the
amount of such unused credits from the
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amount of gallonage allowed for the re-
newal period and issue the remainder,
if any, in the same manner as any other
renewal.
-6. Section 1394.8101 is amended to

read as follows:
-§ 1394.8101 Invalidity of expired ra-

tions. No ration evidence may be used
and no ration evidence shall be valid for
transfer of gasoline to a consumer after
the expiration of the ration.

7. Section 1394.8102 is amended to
read as follows:

§ 1394.8102 Expiration of rations and
surrender of expired rations-(a) Basic
rations. All Class A coupons and cou-
pons contained in Basic Class D books
shall expire-at the end of the respective
valid periods provided in § 1394.7652. A
basic ration issued in the form of gaso-
line purchase permits shall expire as
noted on the permits.

(b) Supplemental, fleet, offlaial, and
similar occupational rations. (1) The
coupons and any gasoline deposit cer-
tificates representing any supplemental,
fleet or official ration, or any ration is-
sued under § 1394.7757 for a vehicle op-
erated on interchangeable license plates,
or 'any ration issued under § 1394.7758
for a leased rental vehicle for a period of
three months shall expire on the date
when a renewal of such ration becomes
valid. A ration issued under § 1394.7758
for a vehicle available for public rental
leased for a period of less than three
months shall expire as noted on the ap-
plication and the ration evidence or
folder.
(2) Every supplemental ration issued

- for use in connection with the employ-
ment of a ration holder at a plant, estab-
lishment or facility at which an organ-
ized transportation plan has been estab-
lished shall expire upon termination of
the employment of the ration holder at
such plant, establishment or facility, if
the committee or official in charge of the
organized transportation plan has been
given authority to'accept the-surrender
of expired rations. When a ration ex-
pires for this reason, all unused books
and coupons representing such ration
shall be surrendered immediately bythe
holder thereof to such committee or of-
ficial or to the issuing Board. If such
ration is evidenced by credits in a ration
bank account, the holder- shall immedi-
ately issue to such committee or official
or to the issuing Board a certified ration
check, payable to the Office of Price Ad-
ministration for the net balance on his
account representing such expired ration
after deducting the aggregate gallonage
of all outstanding checks. A committee
or official to whom any book or ration
coupons or a ration check is surrendered
shall issue a receipt therefor, and
promptly forward such book coupons or
check to the issuing Board, or, in the
event the rations for the employees are
issued by more than one Board, the book,
coupons or ration check shall be for-
warded in such manner as may be pre-
scribed by the District Director having
jurisdiction over the area in which such
plant, establishment or facility is located.

No. 23-17

(3) Authority to accept the surrender
of expired rations may be conferred
upon the committee or official in charge
of an organized transportation plan by
the Board which has Jurisdiction to issue
rations for all of the employees of the
plant, establishment or facility at which
the plan has been established. If no
Board has such jurisdiction the authority
may be conferred by the District Director
havind jurisdiction over the area in
which such plant, establishment or fa-
cility is located.

(c) Transpor.t rations. (1) All trans-
port rations represented by Class T cou-
pons or gasollne deposit certificates shall
expire at midnight of the last day of the
calendar quarterly perlo for which they
are issued.

(2) A transport ration shall also ex-
pire immediately upon revocation by the
Office of Defense Transportation of any
certificate of war necessity for the
vehicle or vehicles for which the ration
was issued.

(3) When the Office of Defense Trans-
portation has modified a certificate of
war necessity by decreasing the num-
ber of gallons of gasoline allowed under
such certificate, it may determine the
amount of Class T coupons or credits in
a ration bank account the holder has on
hand for the operation of the vehicles or
vehicles for which such certificate and
ration were issued for the remainder of
the quarter. It may also determine what
amount, if any, of such coupons or credits

vprovide gallonage in excess of the gal-
lonage required for the operation of such
vehicle or vehicles for the remainder of
the quarter under the modified certifi-
cate, and in such a case the Office of De-
fense Transportation shall notify the
holder of the Amount of such excezs cou-
pons and ration credits. Thereuponsuch
coupons and ration credits shall immedi-
ately expire.

(4) When a ration expires under the
provisions of subparagraph (1) of this
paragraph It shall be surrendered, within
five days after it expires, to the district
office of the Office of Defense Transporta-
tion having jurisdiction with respect to
the certificate of war necessity for the
vehicle for which the ration was Issued.
When a ration expires under the pro-
visions of subparagraphs (2) or (3) of
this paragraph, it shall be surrendered
immediately upon demand to a person
designated by the Office of Defense
Transportation for that purpose. Sur-
render, in any. case, shall be made by the
person to whom the ration was Issued,
or by the person in possession of the evi-
dences or certificates whichhave expired.
If the ration is represented by credits in
a ration bank account, the holder of
the ration shall make the surrender by
issuing a ration check payable to the
Office of Defense Transportation, equal
in gallonage value to that portion of the
ration which has expired. The Office of
Defense Transportation shall give the
ration holder a receipt for all coupons or
checks surrendered under this subdivi-
sion and shall destroy such surrendered
coupons. A check Issued for this purpose
shall not be certified. It shall be re-
turned promptly by the person to whom

It Is surrendered to the bank on which it
Is drawn.

(d) Special rations. Every c o u p o n,
and any gasoline purchase permit or
gasoline deposit certificates representing
a special ration shall expire as noted on
the applications or ration evidences.

(e) Non-highway rations. Every cou-
pon, and any gasoline deposit certificate
representing a non-highway ration shall
expire on the date when a renewal of
such ration becomes valid.

(f) Other circumstances whicb cause
expiration, of rations: Cessation of use,
change of ownership, change in circum-
stances of ue. (1) Every ration shall
expire upon cessation of use or change
of ownership of the vehicle, boat or
equipment for which It was issued. The
transferee of the vehicle, boat or equip-
ment may apply for a ration therefor in
his own behalf, In accordance with the
applicable provisions of Ration Order 5C.
However, the transferee may not obtain
a ration unless a bona fide transfer is in-
volved and he presents a duplicate copy
of a receipt on Form OPA R-569 pursu-
ant to § 1394.8017.

(2) Every ration other than a basic
ration shall expire upon cessation of use
of the ration for a purpose for which
such ration may be obtained. Every
ration other than a basic or transport
ration shall expire when a change occurs
in the circumstances under which the
ration is being used, of such nature and
duration that a ration of the same class
or substantially the same quantity could
not be issued under the changed circum-
stances. Such a change in circum-
stances shall be deemed to have oc-
curred:

(1I) If the person for whose use the
ration was Issued changes the place of
his lodging, the place of employment or
the route or area over which he reg-u-
larly drives, so as to decrease his need
for mileage;

(i) If the ration includes preferred
mileage in excess of the limitation on
non-preferred mileage, and the person
for whose use the ration was issued
changes his occupation so that he is no
longer entitled to preferred mileage.

(Ill) If reasonably adequate alterna-
tive means of transportation become
available for a person, whose ration was
issued because such means were not
available;

(iv) If a person w]ise ration was
Issued on the basis of a ride-sharing
arrangement falls to maintain a ride-
sharing arrangement under which he
carries at least four persons, including
the operator, under the circumstances
stated In his application.

(g) General requirements for surren-
der of expired rations. Unless othervise
provided in this section, the parson to
whom a ration has been issued, or any
person having possession of such ration,
shall, within five days after such ration
expires, surrender all unused ration evi-
dences, and credits representing such ra-
tion and any folder to the isuing Board

'or, upon good cause shown, to any Board.
If the expired ration is evidenced by
credits In a ration bank account, the
person to whom It was issued shall make
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such surrender by issuing an uncertified
check for the net balance in such ac-
count representing such expired ration
after deducting the aggregate gallonage
of all outstanding checks, The check
shall be made payable to the Office of
Price Administration. Any check so
surrendered shall be endorsed by 'the
Board or office to which it was sur-
rendered and returned promptly to the
bank upon which it was drawn.

(h) Issuance of receiptg for rations'.
surrendered on transfer of vehicle. (I)
Upon receiving the surrender, pursuant
to paragraph (g) of this section, of all of
the unused coupon books, coupons, fold-
ers and credits in a ration bank account
which represent a ration for use with a
motor vehicle transferred to a new owner,
the Board shall issue a receipt (Form
OPA R-569) in duplicate. When a Board
is satisfied that the ration issued to the
transferror of the vehicle has been lost,
stolen or accidentally destroyed or is
being wrongfully withheld from the pos-
session of the transferor, or that no ra-
tion (whether valid or expired) issued
for use with such vehicle is outstanding,
or is satisfied that to refuse to issue a
receipt (Form R-569) or to require sur:
render of such ration would'cause undue
hardship, the Board shall issue such a
receipt in duplicate without a surrender
of such coupons, books and ration
checks.

(2) After December 31, 1943, any per-
son who transfers a motor vehicle shall
deliver to the transferee within two d.ys-
of transfer duplicate copies of a receipt
duly issued by a Board on Fdrm'OPA
R-569.

(3) After December 31, 1943, the trans-
feree of a motor vehicle, before register:.
Ing the vehicle in any state.for use, shall
present the original copy of the receipt
on Form OPA R-569 to the Registrar of
Motor Vehicles. The duplicate copy.'of
the receipt shall be submitted by the
transferee of the motor vehicle to the
Board pursuant' to thp 'provisions of
§ 1394.8017 at the time he applies for a
ration for the vehicle.

(4) Any motoi vehicle dealer holding
for sale or resale any motor vehicle which
he acquired'b~fore January 1, 1944 and
for which no currently valid ration has
been issued (except a special ration pur-
suant to the provisions of § 1394.7851 (b)
(3) (1)), shall obtain duplicate copies of
a receipt on Form'OPA R-569 for each
such vehicle held by him, by making ap-
plication to the Boaid having jurisdic-
tion over the area in which his dealer's
establishment is located. Each such
dealer shall execute in duplicate a lin-
ventory and application on Form OPA
R-578 for such receipts. We shall de-
liver the original of such inventory and
application to such Board on or after
January 1, 1944, but not later than Jan-
uary 11, f944, and shall retain the dupli-
cate copy thereof until December 31,
1944. After December 31, 1943, any mo-
tor vehicle dealer who acquires a motor
vehicle shall obtain duplicate copies of
a receipt duly issued by a Board on Form'
OPA R-569 from the transferor of the
vehicle at the -time of transfer.

(5) Any person who scraps a motor
vehicle on or after January 1, 1944 shall

keep on hand for a period of twelve
months at the place of business or other
establishment where such vehit1e wag
scrapped, duplicate copies of a receipt on
Form OPA R-569 for every such vehicle,
received by him on or after January 1,
1944.

8. Section 1394.8103 is revoked.
'This amendmenb shall become effec-

tive February 5, 1944.
NoE: Therecord keeping requirements of

this amendment have been approved by the
Bureau of the- Budget In accordance with
the Federal Reports Act of 1942.

(Pub. Laf 671,-76th Cong.; as amended
by Pub. Laws 89, 421, 507, 77th Cong.;
W.P.B. Dir. No. 1,Supp. Dir. No. 1Q; 7 F.R.
562, 9121, E.O. 9125, 7 P.R. 2719)

Issued this 1st day of February 1944.
CHESTER BOVLES,

Administrator.

[F. .R. Doc. 44-1598; Filed, February 1, 1944;
11:52 a. im.]

PART 1394-RATIONING OF FUEL AND FUEL
-13RODUCTS

rO 11,1 Amdt. 93]
FUEL OIL RATIONING -REGULATIONS

A rationale for this amendment has
been issued simultaneously herewith and
has been -filed with the Division of the
Federal Register.*

Ration Order: No. 11 is amended in the
following respects:

1. Sectioz 1394.5456 (a) *is amended
by adding, after the period at the end of
the paragraph'the sentence, "However,
where application is made to replace a
lost or sto! n coupon sheet, the Board,
if it finds that extreme hardship will re-
suit if the applicant is deprived of the
coupon sheet during the period the loss
or theft is under investigation, may issue
a coupon sheet -containing .enough
coupons to enable the applicant to ac-
quire fuel oil during the period of inves-
tigation (but not to exceed 30 days from
the date his applicatlon.was filed) .'

2. Section 139-4.5457 (a) Is amended by
substfuting for the phrase "or a delivery
receipt," the phrase "delivery receipt, or
fuel oil deposit certificate".

3. Section 1394.5457 (b) is amended by
substituting for the phrase "or a delivery'
receipt' the phrase "deliu'ery receipt, or
fuel oil deposit. certificate".

This amendment shall become effective
on Februaryi, 1944.

(Pub. Law 671, 76th Cong., as amended
by Pub. Laws 89 and '507, 77th Cong.,
Pub. Law 421, 77th Cong.; WPB Direc-
tiv.e No. 1, 7 F.R. 562; Supp. Directive No.
1-0, as amended, 7 P.R. 8416; E.O. 9125,
7 P.R. 2719)

Issued this rst 'day of February 1944.
CHESTER BOWLES,

Administrator.
[F. R. Doc. 44-1599; Filed, February 1, 1944;

11:53" a. m.]

*Copies may be obtained from the Office
of Price Administration.

17 P.R. 8480.

PART 1499-CoimoDT=IS AND SEnvicr
[SR 14A I to G0IPR, Amdt. 12]

DEFINITION OF "SOLD AT WIXOLESAL0"

A statement of the considerations In-
volved in the issuance of this amend-
ment, issued simultaneously herewith,
has been filed with the Division of tho
Federal Register.* '

Supplementary Regulation No. 14A is
amended in the following respects:-

If Section 1499.73a (a) (1) (xl) (a) (7)
Is added to read as follows:

(7) "Sold at wholesale" means a sale
by any person, of fluid milk or cream In
bottles or paper containers, to any per-
son, Including an industrial or com-
mercial user, other than the ultimate
consumer.

2. Section 1499.73a (a) (la) (v01) (d)
is added to read as follows:

(d) "Sold at wholesale" means a sale,
by any person, of Ice cream mix whoso
butterfat content Is reduced to not less
than 8% included in 14% or more (by
weight) of milk solids, and of ice cream,
tb any person, incltding an Industrial
or commercial user, other than the ulti-
mate consumer.

This amendment shall become effec-
tive February 7, 1944.
(56 Stat. 23, 765: Pub. Law 151, 78th
Cong.; E.O. 9250, 7 F.R, 7871; E.O. 9328,
8 P.R. 4681)

Issued this 1st day of February 1944.
CHESTER 8OWtES,

Administrator.

[F. R. Doe. 44-1600: Filed, February 1, 1944,
11:-53 a. m.)

TITLE 49-TRANSPORTATION AND

RAILROADS

Chapter II-Office of Defense Trans-
portation

[General Permit ODT 35-2]
PART 521-CONSERVATION OF MOT01t

EQDIPIENT PERUTS
LOCAL PASSENGER 'TRANSPORTATION

EQUIPMENT
In accordance with § 501.308 of Gen-

eral Order ODT 35, It Is hereby authorized
that:

§ 521.5201 Certain operations author-
ized. Notwithstanding the provisions of
g 501.307 of General Order ODT 35 tho
Department of War may use and operate
local passenger transportation equip-
ment (a) for the movement of military
personnel on maneuvers or on trips made
on official military qrders, or (b) on spe-
cial operations necessary for the prosecu-
tion of the war.

This General Permit ODT 35-2 shall
become effective February 1, 1944,

18 P.R. 9885, 10514, 12793, 13060, 13721
15259, 15705, 16604, 16428, 16919, 1710D.
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(E.O. 8989, as amendet 9156, 9294; 6 FR.
6725 and 8 F.R. 14183, 7 FR. 3349, 8 F.R.
221; General Order ODT 35, 8 F.R. 3451)

Issued at Washington, D. C., this 1st
day of February 1944.

JOSEPH B. EAsTMN,
-Director,

Office Qf Defense Transportation.

IF. R. Doe. 44-1580; ,Filed, February 1, 1944;
10:42 a. m.]

Notices

DEPARTMIENT OF THE INTERIOR.

Coal M1ines Administration. -
[Order No. CMA-17]
BILL111W COAL CO. ,

ORDER TERMINATINqG GOVERNEN
POSSESSION

I have been advised that certain ad-
justments have been made in the terms

- and conditions of employment at the coal
mines of the Billman Coal Company, 900
Ninth Street SW., Canton, Ohio, which
adjustments were approved by the Na-
tional War-Labor Board on January 11,
1944; and that there no longer exist any
work stoppages or threats of work stop-
pages because of labor disputes at said
mines.

Based upon such information, and
after consideration of all the circum-
stances, I find that in aQcordance with
the provisions of the War Labor Disputes
Act of June 25, 1943 (0ub. No. 89, 78th
Cong., 1st Sess.) possession by the G6v-
ernment of such mines should be termi-
nated

Accordingly, I order and direct that the
possession by the Government of the
mines ofthe said Billman Coal Company,
including any and all real and personal
property, franchises, rights, facilities,
funds, and other assets used in connec-
tion with the operation of such mines be,
and it is hereby, terminated and that
there be conspicuously displayed at those
mining properties copies of a poster to be
supplied by the Coal Mines Administra-
tion and reading as follows:

NovicE: Government possession and con-
trol of the coal mines of this inining com-
pany have been terminated by order of the
Secretary of the Interior.

Provided, however, That nothing con-
tained herein shall be deemed to pre-
clude the Government from requiring the
submission of information relating to
operations during the period of Govern-
ment possession as provided in section 40

-of the regulations for the operation of
coal iaines under Government control, as
amended (8 FR. 6655, 10712, 11344), for
the purpose of ascertaining the existence
and amount of any claims against the
-United States so that the administration
of the provisions of Executive Order No.
9393 (8 F.R. 14877) mak be concluded in
an orderly manner; And providedf tur-
ther, That except as otherwise ordered,
the appointment'of the Operating Man-

ager for the mines of the said Billman
Coal Company shall continue in effect.

AXE FORTAS,
Acting Secretary of the Interior.

J nu AY 31, 1944.
[F. R. Doe. 44-1606; Filed, February 1, 1944;

12:04 p. m.]

FOREIGN ECONOMIC AD31IISTRA-
TION.

ADOPTION or RECOMLIENDATIONS OF COLI-
PLIANCE COuzIsISSIOrER
z0ry. O=U= OPINION

Pursuant to Part 807 of the Regula-
tions, adopted under section 6 of the Act
of July 2, 1940, as amended, the Trade
Intelligence Division of the OffIce of Ex-
ports, Office of Economic Warfare (now
Trade Intelligence Division of the Re-
quirements and Supply Branch, Foreign
Economic Administration) charged the
respondent, Caldwell and Company, 50
Broad Street, New York, New York, with
the violation of section 6 of the Act of
July 2, 1940. as amended, and the regula-
tions adopted pursuant thereto. After
due notice the respondent requested an
oral hearing in accordance with § 807.7
of said regulations. The matter came on
for oral hearing" before William B. Butz,
Compliance Commissioner for the Office
of Economic Warfare. Respondent ap-
peared and was represented by counsel.
Subsequent to the hearing the parties
submitted briefs in the matter.

Compliance Commissioner Kelly Kash,
who has succeeded to the position, re-
viewed the evidence presented and after
due consideration of the record on the
20th day of January 1944 filed his find-
ings of fact and recommendation in this
matter. Said findings show that Cald-
well and Company, 50 Broad Street, New
York, New York is a corporation engaged
In the business of representing other con-
cerns as agent in matters Involving ex-
portation of commodities between vari-
ous countries; that under date of April
24, 1942, respondent made application for
license to export 389,440 pounds of iron
wire and rods of an approximate value of
$10,775.00 to Viuda de Juan Spreaflco
S. A., Monasterio 359. Buenos Aires, Ar-
gentina; that said application named
Wickwire Spencer Steel Company as the
"source of supply" for the commodity,
Viuda de Juan Spreaflco as ultimate con-
signee, and stated that the commodity
was to be used for the manufacture of
nails for various packing houses, that the
consignor in the United States was New
York Steel Exchange, Argentina; that
under date of April 17, 1942, respondent
received from New York Steel Exchange
a communication referring to Order 4327
C. W. '!Bavlu"--Certiflcate of Nece'sty
No. 779 and advising respondent that
Certificate of Necessity was enclosed, re-
questing that export license be procured,
and stating that the Steel Company
would defray all expenses in connection
with the matter; that License No. 1019860
covers the quantity of 389,440 pounds of

hot roled wire rods consigned to the
Company, hereinafter called Spreafico,
S. A.; that such license shows that the
shipment was to be made pursuant to
order dated February 11, 1942; that al-
though the New York Steel Exchange
actually made the order for 180 tons of
wire rods to Spreafico, such shipment
being covered by License 1019860, it ap-
pears from letter of September 9, 1943,
from New York Steel Exchange to the
Board of Economic Warfare that por-
tions of the materials were shipped to
consignees not named in the license and
shipped on order of New York Steel Ex-
change; that at the time of the filing of
license application by respondent there
was a subsisting order for the shipment
to Spreafico, the consignee mentioned in
the license; that necessary letters of
credit were furnished by New York Steel
Exchange for use by Caldwell and Com-
pany for the procurement and shipment
of the commodity covered by the license
mentioned; that Shippers Export Dela-
ration dated February 25, 1943, covering
license 1019860 for 256,180 pounds of wire
rod stated the value of the shipment as
$8,499.00, that such shipment was for the
account of New York Steel Exchange,
Argentina and showed Spreafico as con-
signee; that Shipper's Bill of Lading No.
276 covering 256,180 coil steel wire rods
shows the shipper as Caldwell and Com-
pany, Inc., agents, notice to be given to
New York Steel Exchange, Argentina,
and shows Spreafico as ultimate con-
slgnee; that the files and papers in con-
nection with the various transactions re-
ferred to show respondent acted as agent
either for New York Steel Exchange or
the ultimate consignee and this was the
limit of Its interest; that New York Steel
Exchange was not a consumer of the
products herein referred to by a dealer;
that in a communication dated March 1,
1943, respondent advised New York Steel
Exchange that the 120 tons of wire rods
heretofore mentioned had been shipped
and was enroute to New Orleans for ship-
ment to Argentina, that such shipment
was not to be marked "Baviu"; that un-
der date of February 21,1942, Sziss Banh
Corporation advJsed respondent that ir-
revocable credithad been opened infavor
of respondent for account of New York
Steel Exchange in the sum of $24,894.0;
that by letter of August 9, 1943, License
No. 1019860 was cancelled by the
Office of Exports; that respondent certi-
fied that the difference in price quoted in
the export declaration and that in the
exporb license was a result of an increase
In export expenses and was authorized
by the Maximum Export 'Price Regula-
tion, and that the increase in price was
due to additional freight charges; that
Bill of Lading No. 276 for the shipment
of 256,180 pounds of coil steel wire to be
delivered to "Order New York Steel Ex-
change, Argentina, was in connection
with License No. 1019860, and that the
Steel Company was not mentioned in this
license; that failure to mention the Steel
Company in such license is in violation
of the regulations; that the price of steel
as set forth In the export license repre-
sented the price at which Wickwire Span-
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cer Steel Company sold the steel to New
York Steel -Exchange;- that in connection
with the prices covering the shipment of
256,180 pounds of wire It is admitted by
respondent that on instructions from
.New York Steel Exchange it drew up
letters of credit for aggregate amounts
in excess of the price paid to Wickwire
Spencer Steel Company, but it is found
that the excess amount represented
charges for storage, handling and trans-
portation; that in connection with the
application for license filed on August 31,
1942, the names of the applicant, con-
signee, quantity, of thb commodity, and
price were in substantial compliance with
the Export Regulations; that said steel
wire rods had been purchased for-Spre-
aflco as the ultimate consumer through
negotiations carried on by the New York
Steel Exchange; that the selling price of
the steel was $10,774.90 f. a. s. New York,
but the actual sale price to the consignee
was In excess of this sum; that answers
to questions 2, 6, 8 and 11 on said license
application were not falseand were not
made with4he intention to conqeal the
fact that the commodity was to be con-
signed to the New York Steel Exchange
though such answers do not entirely com-
ply with the Regulations; that respond-
ent knew on or about-February 11, 1942;
the New York Steel Exchange had bought
the steel In question from Wickwire
Spencer Steel Company and that a credit
would be established in the respondent's
favor by New York Steel Exchange; that
the fact that New York Steel Exchange
was not named in the license application
as consignor, but that respondent as
agent was named, with the name of its
principal not being disclosed, and the
fact that the New York Steel Exchange,
Argentina was not named as consignee
were violations of the Export Regulations
which require disclosure of the name of
the real shipper and the real consignee.
The Commissioner -after having found
that there have been violations of the
Export Regulations, has recommended
that the suspension of license privileges
of respondent since the date of the
charging letter be deemed sufficient dis-
ciplinary action and that there be no
further suspension of licensing privileges
beyond January 20, 1944.

The undersigned having considered
the findings and recommendations of the
Compliance Commissioner has deter-
mined that the -findings of fact are
amply supported by the evidence and
adopts the recommendation of the Com-
pliance Commissioner that there be -no
suspension of licensing privileges beyond
that date. And -it is so ordered.

(See. 6, 54 Stat. 714; Pub. Law 75, 77th
Cong.; Pub. Law 638; 77th Cong.; E.O.
9361, 8 P.R. 9861; Order 1, 8 F.R. 9938;
E.O. 9380; 8 F.R. 13081; Delegation of
Authority 20, 8 F.R. 16235; Delegation
of Authority 21, 8 P.R. 16320)

Dated: January 29, 1944.
WALTER FaRMLIrAN,

Deputy Director,
Requirements and Supply Branch,

Bureau of Supplies.

R. R. Dc. 44--1579; 'Filed, February 1, 1944;
9:42 a.m.]

OFFICE OF ALIEN PROPERTY CUSTO-
DIAN.

[Vesting. Order 2947]
EUGENE CIPRIANI

In re: Estate of Eugene Cipriani, also
known as Gene Cipriani, dec.eased; File

.D-38-2835; T. T. sec. 8040.
Under the authority of the Trading

with the Enemy Act, as amended, and
Exbcutive Order 9095, as amended, and
pursuant to law, the Alien Property Cus--
todian after investigation-

Finding that-
(1) The property and interests herein-

after described are property which is In the
process of administration by David Dotta,
Administrator with theWill Annexed, acting
under the judicial supervision of the District
Court of the Fourth Judicial DIstrict of the
State of Nevada, in and for the County of.
Elko; -

(2) Such property and interests are pay-,
able or deliverable to, or claimed by, na-
tionals of a design4ted enemy country, Italy,
namely,

.Nationals and Last Known Address

Eugenia Cipriani, Italy.
Issue, names unknown, of Eugenia Ci-

priani, Italy.
Antonio Cipriani, Italy.
Issue, names, unknown, of Antonio Ci-

prianil, Italy.
And determiining that-
(3) If such nationals are persons not with-

in a designated enemy country, the national
'interest of the United States requires that
such persons be treated as nationals of a
designated enemy country, Italy; and

Having made' all determinations and taken
all action, after appropriate, consultation
and certification, required by said Executive
order or act- or-otherwise, and deeming It
necessary In the national Interest,

- Now, therefore, the Alien Property Cus-
todian hereby vdsts the following prop-
erty and interests:

All right, title, interest and claim of any
kind or character whatsoever of Eugenia
Cipriani, issue, names unknown, of Eugenia
Cipriani, Antonio Cipriani, and issue, names
unknown, of Antonio Cipriani, and each of
them, in and to the Estate of Eugene Cipriani,
also known as Gene Cipriani, deceased,

to be held, used, administered, liquidated,
sold or otherwise dealt with in the inter-
est of and for the benefit of the United
States.

Such. property, and any or all of the
proceeds'thereof, shall be held in an ap-
propriate special account or accounts,
pending Iurther determination of the
Alien Property Custodian. This shall
not be deemed to limit the powers of the
Alien Property Custodian to return such
property or the proceeds thereof, or to
indicate that compensation will not be
paid in lieu thereof, if and when It should
be determined that such return should
be made or such compensation should
be paid.

Any person, except a national of a
designated enemy country, asserting any
claim arising as a result of this order

* mayfile with the Alien Property Custo-
dian a notice of his claim, together with
a request for a hearing thereon, on Form
APC-1, within one year from the date
hereof, or within such further time as

may be allowed by 'the Alien Property
-Custodian.

The terms "national" and "designated
enemy country" as used herein shall have
the meanings prescribed in section 10 of
said Executive order.

Dated: January 15, 1944.
[SEAL] LEO T. CROWLEY,

Alien Property Custodian.

[F. R. Doc. 44-1526; Filed, January 31, 1044;
11:18 a. m.]

[Vesting Order 20481

ELIZABETH M. RICHARDSON

In re: Trust under the will of Elizabeth
M. Richardson, deceased; File D-66-497;
E. T. sec. 3969.

Under the authority of the Trading
with the Enemy Act, as amended, and
Executive Order 9095, as amended, and
pursuant to law, the Allen Property Cus-
todian after investigation,

Finding that-
(1) The property and interests herein-

after described are property which is in the
process of administration by the Miners Na-
tional Bank of WIlkes-Barre, Pennsylvania
and Z. Platt Bennett, Co-trustees, acting Un-
der the judicial supervision of the Orphans
Court of Luzerne County, Pennsylvania;

(2) Such property and Interests are pay-
able or deliverable to, or claimed by, a nn-
tional of a designated enemy country, Ger-
many, namely,

National and Last' Known Addrcss
Gertrude H. Philippovich (nee Robinson),

Germany (Austria).

And determining that-
(3) If such national is a person not within

a designated enemy country, the national
interest of the United States requires that
such person be treated as a national of a
designated enemy country, Germany; and
Having made all determinations and taken
all action, after appropriate consultation and
certification, required by said Executive order
or act or otherwise, and deeming it necessary
in the national interest,

Now, therefore, the Alien Property
Custodian hereby vests the following
property and Interests:

All right, title, interest and claim of any
kind or character whatsoever of Gertrude H,
Phippovch (nee Robinson) in and to the
trust estate created under the will of Eliza-
beth M. Richardson. deceased,
to be held, used, administered, liqul-
dated,sold or otherwise dealt with In the
interest of and for the benefit of the
United States.

Such property, and any or all of the
proceeds thereof, shall be held in an
appropriate special account or accounts,
pending* further determination of the
Alien Property Custodian. This shall
not be deemed to limit the powers of
the Alien Property Custodian to return
such property or the proceeds thereof,
or to indicate that compensation will not
be paid in lieu thereof, if and when It
should be determined that such return
shquld be made or such compensation
should be paid.

Any person, except' a national of a
designated enemy country, asserting any
claim arising as a result of this order
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may file with the Alien Property Custo-
dian a notice of his claim, together with
a request for a hearing thereon, on Form
APC-1, within one year from the date
hereof, or within such further time as
may be allowed by the Alien Property
Custodian.

The terms "national" and "designated
enemy country" as used herein shall
have the meanings prescribed in section
10 of said Executive order.

Dated: January 15, 1944.
[SEAL] Lo T. CRoWLEY.

. Alien Property Custodian.

[F. R. Doc. 44-1527; Filed, January 31, 1944;
11:18 a. in.]

[Vesting Order 2967]

HENRY DPESES

In re: Trust under the will of Henry
Dreses, deceased; File D-28-2120; E. T.
see. 2678.

Under the authority of the Trading
with the-Enemy Act, as amended, and
Executive Order 9095, as amended, and
pursuant to law, the AlieaProperty Cus-
todian after investigation,

Finding that-
(1) The property and interests hereinafter

described are property which is In the process
of administration by The Western Bank &
Trust Company, S. E. Corner 12th & Vine
Streets, Cincinnati, Ohio, and Mrs. Johanna
Kahr Barnstorff, 505 Rollins Street, Columbia,
Missouri, Co-Trustees, acting under the Judi-
cial supervision of the Probate Court of the
State of Ohio, in and for the County of
Hamilton;

(2) Such property and interests are pay-
able or deliverable to, or claimed by, nationals
of a designated enemy country, Germany,
namely,

Nationals and Last Known Address,

Dietrich Dreses, Germany.
Mrs. Sophie KaHbr, Germany.
Heinrich Dreses, Germany.

* Mrs. Emma Hahr Hueper, Germany.
Georg Dreses, Germany.
Otto Dreses, Germany.
Mrs. Wilhelmine Mahr Oehmig, Germany.'
Maria Wilms, Germany.
Mrs. Gretchen Dreses Steinbeck, Germany.
Wilhelm Dreses, Germany.
Frieda Dreses, Germany.
Mrs. Marie Dreses GrIese, Germany.
Mrs. Emma Dreses Borgschulze, Germany.
Persons or persons, names unknown, child

or children of Dietrich Dreses, Mrs. Sophie
Kahr, Heinrich Dreses, Mrs. Emma Xahr
Xueper, Georg Dreses, Otto Dreses, Mrs. Wil-
helmine Kahr Oehmlg, Marla Wilms, Lms.
Gretchen Dreses Steinbeck, Wilhelm Dreses,
Frleda Dreses, Mrs. Marie Dreses Griese and
Mrs= Emma Dreses Borgschulze, Germany.

And determining that--
(3) 'If such nationals are persons not

within a designated enemy country, the na-
tional nterest'of the United States requires
that such persons be treated as nationals of
a designated enemy country, Germany; and

Having made all determinations and taken
all action, after appropriate consultation and
certification, required by said Executive order
or act or otherwise, and deeming It necessary
in the national Interest, ,

Now, therefore, the Alien Property
Custodian hereby vests the following
property and interests:
- All right, title, interest and claim of any
kind or character whatsoever of Dietrich

Dreses, Mrs. Sophie Xahr. Heinrich Drcsez,
Mrs. Emma Kahr Xueper, Georg Drzscs, Otto
Dreses, Mrs. Wllhelmine 1zbr Oshmig. Maria
Wlms, Mrs. Gretchen DresZZ Steinbsck. Wil-
helm Dreses, Frieda Drezez, Lm. Marie Dre:C3
Griese, Mrs. Emma Dreses Borg-echulzo and
person or persons, names unlnown. child or
children of Dietrich Dreze3, Mrs. Sophie Xabr,
Heinrich Dreses, Mrs. Emma Kah Hueper,
Georg Dreses. Otto Drezes, Mrs. Wilhelmine
Kahr Oehmlg. Maria Wilms. Mr.. Gretchen
Dreses Steinbeck, Wilhelm Dres, Frieda
Dreses, Mrs. Marie Dreses Grieza and Mm.
Emma Drezes Borgbchulze, and each of them.
in and to the trust created under the will of
Henry Dreses, deceased.

to be held, used, administered, liquidated,
sold or otherwise dealt with in the inter-
est of and for the benefit of the United
States.

Such property, and any or all of the
proceeds thereof, shall be held In an ap-
propriate special account or accounts,
pending further determination of the
Allen Property Custodian. This shall not
be deemed to limit the powers of the
Alien Proberty Custodian to return such
property or the proceeds thereof, or to
indicate that compensation will not be
paid In lieu thereof, If and when it should
be determined that such return should
be made or such compensation should be
paid.

Any person, except a national of a des-
ignated Pnemy country, asserting any
claim arising as a result of this order
may file with the Aln Property Cus-
todian a notice of his claim, together with
a request for a hearing thereon, on Form
APC-1, within one year from the date
hereof, or within such further time as
may be allowed by the Allen Property
Custodian.

The terms "national" and "designated
enemy country" as used herein shall have
the meanings prescribed In section 10 of
said Executive order.

Dated: January 22, 1944.
[SEAL] Lo T. CRov y,

Alien Property Custodian.

iF. R. Dcc. 44-1528; Filed. January 31, 1044;
11:18 a. m.]

[Vesting Order 23018

l IuI Komrn
In re: Trust under the will of Alarie

Koetter, deceased; File D-28-2242; E. T.
sec. 3295. '

Under the authority of the Trading
with the Enemy Act, as amended, and
Executive Order 9095, as amended, and
pursuant to law, the Allen Property
Custodian after investigation,

Finding that-
(1) The property and interest- hereinafter

described are property which is in tho proc-
ess of administration by Northwestn Na-
tional Bank of St. Louis. 1EN St. LouIs
Avenue. St. Loufs, Missourl. Succeor Trus-
tee, acting under the judicial supervision of
the Circuit Court of the State of MIczourl,
In and for the City of St. Louis;

(2) Such property and interczts are pay-
able or deliverable to, or claimed by. na-
tionals of a designated enemy country, Ger-
many, namely,

nationals and Last Known Address

Emma Islelb, Germany.
Edgar H. A. Iesleib, Germany.

Otto C. F. Isslelb. Germany.
Parson or persons, names lnknn, heirs

and a.1mn of Ed3ar H. A. Islelb and Otto
C. F. Issleib, Germany.

And determining that-
(3) If such nationals are persons not

within a desJgnated enemy country, the na-
tonal Interest of the United States re-
quire- that such persons be treated as na-
tionals of a dea.Gnat'd enemy country Ge.-
anny; and

Having made all determinations and ta=ken
all action, after appropriate consultation
and certification, required by said Executive
order or act or otherwise, and deeming It
nece ary In tha national Interest,

Now, therefore, the Alien Property
Custodian hereby vests the followingz
property and interests:

The sumn of e32532 being net Income In
the precezs of administration by and In the
po:s=ssson and custody of the Northwetern
National Bank of St. Louls, Trustee under
the will of Marie Xoetter, deceased; alz.

All right, title, Interest and claim of any
kind or character whatcever of Emma Is-
1dlb. Ed.-ar H. A. lszlelb. Otto 0. P. Isselb
and person or persons, names unknoIn.
heirs and asigns of Edgar H. A. Isaelb and
OttoC. P. Islaelb, and eah of them, In and
to the trust estate created under Clause 4
of the will of Marie Xcetter, deceased,

to be held, used, administered, liqui-
dated, sold or otherwise dealt with in the
interest of and for the benefit of the
United States.

Such property, and any or all of the
proceeds thereof, shall be held in an ap-
propriate special account or accounts,
pending further determination of the
Alien Property Custodian. This shall
not be deemed to limit the powers of the
Alien Property Custodian to return such
property or the proceeds thereof, or to
indicate that compensation will not be
paid in lieu thereof, if and when It
should be determined that such return
should be made or such compensation
should be paid.

Any person, except a national of a des-
ignated enemy country, asserting any
claim arising as a result of this order
may file with the Alien Property Cus-
todian a notice of his claim, together
with a request for a hearing thereon,
on Form APC-I, within one year from
the date hereof, or within such further
time as may be allowed by the Alien
Property Custodian.

The terms "national" and "designated
enemy country" as used herein shall
have the meanings prescribed in section
10 of said Executive order.

Dated: January 22, 1944.

[smA] Lzo T. CIIowLE,
Alien Property Custodian.

IP. P.. Dzz. 44-1523; Filed, January 31, 194;
11:18 a. m-1

[Vesting Order 23691

In re: Trust under the will of Frank
Maylinger, deceased; File D-23-6470;
E.T. sec. 3560.
- Under the authority of the Trading
with the Enemy Act, as amended, and
Executive Order 9095, as amended, and
pursuant to law, the Alien Propety Cus-
todian after investigation,
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Finding that-
(1) The property and interests hereinaftr

described are property which is in the process
of administration by the First National Bank-
and Trust Company- of New Haven, as Trus-
tee, acting under the judicial supervision
of the Court of Probate, District of New
Haven, State of Connecticut;

(2) Such property and interests are pay-
able or delivcble to, or claimed by, na-
tionals of a designated enemy country, Ger-
many, namely.

Nationals and Last Known, Address

Auguste Maylinger Gresser, Germany.
Elizabeth Maylinger Prner, Germany.
Johqnna Maylinger Kaerlusohuntz, Ger-

many.
Robert Maylinger, Germany.
Fritz Maylinger, Germany.
Johanna Willebacher, Germany.
Fritz ReckteWald, Germany.
Anna Recktewald, Germany.
And the issue, whose names are unknown,

of each of them, Germany.

And determining that-
(3) If such nationals are persons not

within a designated enemy country, the na-
tional interest of the United States requires
that such persons be treated as nationals of
a designated enemy country, Germany; ,and.-

Having made all determinations and taken
all action, after appropriate consultation and
certification, required by said Executive Or-

,der or Act or otherwise, and deeming it nec-
essary in the national interest,

Now, therefore, the Alien Property
Custodian hereby vests the following
property and interests:

All right, title, interest and claim" of any
kind or character whatsoever of Auguste
Maylinger Gresser, Elizabeth lMaylinger Pir-
ner, Johanna Maylinger Kaerlusohuntz, Rob-
ert Maylinger, Fritz Maylinger, .Johanna,
Willebacher, Fritz Reecktewald, Anna Reck-
tewald and their issue, whose names are
unknown, and each of them, in and to the
trust created under the Will of Frank May-
linger, late of the Town of Hamden, State
of Connecticut, deceased,

to be held, used, administered, liquidated,
sold or otherwise dealt with in the inter-
est of and for the benefit of the United-
States.

Such property, and any or all of the
proceeds thereof, shall be held in an
appropriate special account or accounts,
pending further determination of the
Alien Property Custodian. This shall not
be deemed to limit the powers of the
Allen Property Custodian to return such
property or the proceeds thereof, or to
indicate that compensation will not be
paid in lieu thereof, if and when it should
be determined that such return should
be made or such compensation should be
paid.

Any person, except a national of a
designated enemy country, asserting any
claim arising as a result of this order
may file with the Alien Property Custo-
dian a notice of his claim, together with
a request for a hearing thereon, on'Form
APC-1, within one year from the date
hereof, or within such further time as
may be allowed by the Alien Property
Custodian.

The terms "national" and "designated
enemy country" as used herein shall have

the meanings prescribed in section 10 of
said Executive order.

Dated: January 22, 1944.
[SEAL] , LEO T. CROWLEY,

Alien Proiperty Custodian.

[F. R. Doe. 44-1530; Filed, January 31, 1944;
11:18 a. in.]

[Vesting Order 2970]

PAULINE MCKnNON

In re: Estate of Pauline McKinnon, de-
ceased; File D-66-496; E. T. see. 3920.

Under the authority of the Trading
with the Enemy Act, as amended, and
Executive Order 9095, as .amended, and
pursuant to law, the Allen Property Cus-
todian, after investigatiQn,

Finding that-
(1) The property and interests hereinafter

described are property which is in the process
of administration by The San Francisco Bank,
Executor, acting under the judicial super-
vision of the Superior Court of the State of
California, in and for the County of Alameda;

(2) Such property and interests are pay-,
able or deliverable to, or claimed by, nationals
of a designated enemy country, Germany,
namely,

Nationals and Last Known Address

Martha. Tzechman, Germany.
Children, 'names unknown, of Martha

Tzechman, Germany.
Alfred Walter, Germany.
Heinz Walterk Germany. -

And determining that-
(3) If such nationals are persons not

within a designated enemy country, the na-
tional interest of the United States requires
that such persons be treated as' nationals of
a designated enemy country, Germany; and
Having made all determinations and taken
all action, after appropriate consultation and
certification, required by said Executive order
or act or otherwise, and deeming it necessary
in the national interest

Now, therefore, the Alien Property
Custodian hereby vests the following
property and interests:

All right, title, interest and claim of any
kind or character whatsoever of Martha
Tzechman, Children, names unknown, of
Martha Tzechman, Alfred Walter and Heinz
Walter, and each of them, in and to the
Estate of Pauline McKinnon, deceased,

to be held, used, administered, liquidated,
sold or otherwise dealt with in the inter-
est of and for the benefit of the United
States.

Such property, and any or all of the
proceeds thereof, shall be held in an
appropriate special account or accounts,
pending further determination of the
Alien Property Custodian. This shail
not be deemed to limit the powers of
the Alien Property Custodian to return
such property or the proceeds thereof,
or to indicate that compensation will not
be paid in lieu thereof, if and when it
should be-determined that such return
should be made or such compensation
should be paid.

Any person except a national of a
designated enemy country, asserting any

claim arising as a result of this order
may file with the Allen Property Custo-

-dian a notice of his claim, together with
a request for a hearing thereon, on Form
APC-1, within one year from the date
hereof, or within such further time an
may be allowed by 'the Allen Property
Custodian.

The terms "national" and "designated
enemy country" as used herein shall
have the meanings prescribed in sectloil
10 of said Executive order.

Dated: January 22, 1944.
[SEAL] LEO T. CROWLEY,

Alien Property Custodian.

[F. R. Doe. 44-1531; Filed, January 31, 1944;
11:19 a.m.]

[Vesting Order 2971]

ERNST WADEWITZ
In re: Estate of Ernst Wadewltz, de-

ceased; File No. D-28-2420; E.T. sec. 3438.
Under the authority of theTrading

with the Enemy Act, as amended, and
Executive Order 9095, as amended, and
pursuant to law, the Allen Property Cus-
todian after investigation,

Finding that- -
(1) The property and Interests hereinatter

described'are property which Is In the process
of administration by The First National Bank
and Trust Company of New Haven, Executor,
acting under the judicial supervision of the
Court of Probate, District of Now Hnven,
Connecticut;

(2) Such property and interests are pay-
able or delivtrable to, or claimed by, na-
tionals of a designated enemy country, Ger-
many; namely.

Nationals and Last Known Address

.Otto Keller, Zschoppach, Saxony, Frauen-
dorf, Germany.

Marie Stecher, Lelpnitz, Germany.
And determining that-
(3) AIf such nationals are persons not

within a designated enemy country, the na-
tonal interest of the United States requires
that such persons be treated as nationals of
a designated enemy country, Germany; and
Having made all determinations and taken
all action, after appropriate ccnsultation and
certification, required by said Executive order
or act or otherwise, and deeming it necessary
in the national interest,

Now, therefore, the Allen Property
Custodian hereby vests the following
property and interests:

All right, title, interest and claim of any
kind or character whatsoever of Otto Keller
and Marie Stecher, and each of them, in and
to the Estate of Ernst Wadewltz, deceased,

to be held, used, administered, liquidated,
sold or otherwise dealt with' In the Inter-
est of and for the benefit of the 'United
States.

Such property, and any or all of the
proceeds thereof, shall be held in an
appropriate special account or accounts,
pending further determination' of the
Alien Property Custodian. This shall
notbe deemed to limit the powers of the
Alien Property Custodian to return such
property or the proceeds thereof, or to
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indicate that compensation will not be
paid in -lieu thereof, if and when it
should be determined that such return
should be made or such compensation
should be paid.

Any person, except a national of a
designated enemy country, asserting any
claim arising as a result of this order,
may file with the Alien Property Cus-
todian a notice of his claim, together
with a request for a hearing thereon,
on Form APC-, within 'one year from
the date hereof, or within such further
time as -may be allowed by the Alien
Property Custodian.

The terms "national" and "designated
enemy country" as used herein shall
have the meanings prescribed in section
10 of said Executive order.

Dated: January 22, 1944.
[sEAL] LEo T. CROWLY,

Alien Property Custodian.

IF. R. Doc. 44-1532; Filed, January 31, 1944;
11:19 a. m.

[Vesting Order 29871

JosEPH BASLER

In re: Estate of Joseph Basler, de-
ceased; File D-28-3754; E. T. sec. 6352.

Under the authority of the Trading
with the Enemy Act; as amended, and
Executive Order 9095, as amended, and
pursuant to law, the Alien Property Cus-
todian after investigation,

Finding that---
(1) The property and interests herein-

after described are property which is in the
process of administration by Dennis Zim-
mermann, P. 0. Box 577, Tulia, Texas, In-
dependent Executor, and which is In "parti-
tion, libel, condemnation or other similar
proceedings,"

(2) Such property and interests are payable
or deliverable to, or claimed by. nationals of
a designated enemy country, Germany,
namely,

Nationals and Last Known Address
Katharina Hock, Germany.
Anna Basler, Germany.

And determining that- -
(3) If such nationals are persons not

within a designated enemy country, the
national interest of the United States re-
quires that such persons be treated as na-
tionals of a designated enemy country,
Germany; and

Having made all determinations and taken
all action after appropriate consultation and
certification, required by said Executive or-
der or act or otherwise, and deeming it
necessary in the national interest,

Now, therefore, the Alien Property
Custodian hereby vests the following
property and interests:

All right, title, interest, and claim of any
kind or character whatsoever of Katharina
Hock and Anna Basler, and each of them,
in and to the estate of Joseph Basler,
deceased,

to be held, used, administered, liquidated.,
sold or otherwise dealt with in the inter-
est of and for the benefit of the United,
States,

Such property, and any or all of the
proceeds thereof, shall be held in an ap-
propriate special account-or accounts,
pending further determination of the
Alien Property Custodian. This shall not

be deemed to limit the powers of the
Alien Property Custodian to return such
property or the proceeds thereof, or to
indicate that compensation will not be
paid in lieu thereof, if and when It should
be determined that such return should
be made or such compensation should be
paid.

Any person, except a national of a des-
ignated enemy country, asserting any
claim arising as a result of this order may
file with the Alien Property Custodian a
notice of his claim, together with a re-
quest for a hearing thereon, on Form
APC-1, within one year from the date
hereof, or within such further time as
may be allowed by the Alien Property
Custodian.

The terms "national" and "designated
enemy country" as used herein shall have
the meanings prescribed in section 10 of
said Executive order.

Dated: January 24, 1944.
[sEAL] Lro T. CnowLry,

Alien Property Custodian.
iF. R. Doc. 44-1533; Filed, January 31, 1944;

11:19 a. i.]

[Vesting Order 29881
CA LoLInE A. GAULE

In re: Estate of Caroline A. Gattle. de-
ceased; File D-28-7583; E, T. Sec. 8010.

Under the authority of the Trading
with the Enemy Act, as amended, and
Executive Order 9095, as amended, and
pursuant to law, the Alien Property Cus-
todian after investigation,

Finding that-
(1) The property and Interest hereinafter

described are property which Is In the prc-
ess of administration by Frances Abelcon, as
Admlnistratrix of the E-tate of Henry Ab-I-
son, deceased. Executor under the will of
Caroline A. Gattle, deceased, acting under
the judicial supervision of the Surrc.-ato'
Court, New York County. State of New Yorl:

(2) Such property and ntcre3ts are pay-
able or deliverable to, or claimed by. a na-
tional of a designated enemy country, Ger-
many, namely.

National and Last Known Address
Dr. Lucy Adelsberger. Germany.

And determining that-
(3) If such national is a perzon not within

a designated enemy country, the national In-
terest of the United States requires that such
person be treated as a national of a dealg-
nated enemy country, Germany; and

Having made all determinations and taken
all action, after appropriate consultation and
certification, required by caid Executive or-
der or act or otherwlae, and deeming it nec-
essary in the national interest.

Now, therefore, the Allen Property
Custodian hereby vests the following
property and interests:

All right, title, Interest and claim of any
kind or character what oever of Dr. Lucy
Adelsberger, In and to the E=tate of Caroline
A. Gattle. deceaed,

to be held, used, administered, liqui-
dated, sold or otherwLe dealt with in the
interest of and for the benefit of the
United States.

Such property, and any or all of the
proceeds thereof, shall be held in an

appropriate special account or accounts,
pending further determination of the
Alien Property Custodian. This shall
not be deemed to limit the powers of the
Allen Property Custodian to return such
property or the proceeds thereof, or to
indicate that compensation will not be
paid in lieu thereof, If and when it should
be determined that such return should
be made or such compensation should
be paid.

Any person, except a national of
dezignated enemy country, asserting any
claim arising as a result of this order,
may file with the Alien Property Custod-
Ian a notice of his claim, to-ether vith
a request for a hearing thereon, on Form
APC.-1, within one year from, the date
hereof, or within such further time as
may be allowed by the Allen Property
Custodian.

The terms "national" and "designated
enemy country" as used herein shall
have the meanings prescribed in section
10 of said Executive order.

Dated: January 24. 1944.
[sm] Lxo T. Cnowtx,

Ali& Property Custodian.

IF. R. ec. 44-I:4; Filed, January 31, 19-4;
11:19 a. m.]

[Vesting Order 25391

Aimm 11. HArDnACx
In re: Estate of Anna M. Handrack,

deceased; File 'D-28-1761; E. T. see.
1022.

Under the authority of the Trading
with the Enemy Act, as amended, and
Executive Order 9095, as amended, and
pursuant to law, the Alien Property Cus-
todian after investigation,

Finding that-
(1) The property and Interestz hereinafter

dczcrlbcd are property which I- In the proa-
er3 of administration by Andrew Abernathy,
Jr., Executor of the estato of Anna LL Hand-
rack, deceaud, acting under the judicial
&upervison of the Union County Orphns'
Court of Union County, New Jersey

(2) Such property and Interests are psy-
able or deliverable to, or claimed by, a na-
tional of a designated enemy country Ger-
many, namely,

National and Lart Kn ozow Addres3

Ida George, Germany.

And determining that-
(3) If such national i- a. person not within

a designated enemy country, the national
Interest of the United States requires that
such pzrson b treated as a national of a
designated enemy country, Germany; and

Having made all determinations and tken.
all action. after appropriate consultation and
certification, required by said EecutIve order
or act or otherwIssa, and deeming it necez-
cary In the national interest,

Now, therefore, the Alien Property
Custodian hereby vests the folowing
property and interests:

All right, title, nterest, and claim of any
kind or character whatcoever of Ida George
n and to the Estate of Anna Mf. Handrack.

deceaed,

to be held, used, administered, liquidated,
sold or otherwise dealt with in the inter-
esb of and for the benefit of the United
States.
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Such property, and any or all of the
proceeds thereof, shall be held in an
appropriate special account or accounts,
pending further determination of the
Alien Property Custodian. This shall not
be deemed to limit the powers of the
Alien Property Custodian to return such
property or the proceeds thereof, or to
Indicate that compensation will not be
paid In lieu thereof, if and when it should
be determined that such return should
be made or such compensation should be
paid.

Any person, except a national of a des-
ignated enemy country, asserting any
claim -arising as a result of this order
may file with the Alien Property Custo-
dian a notice of his claim, together with
a request for a hearing thereon, on Form
APC-1, within ohe year from the date
hereof, or within such further time as
may be allowed by the Alien Property
Custodian.

The terms "national" and "designated
enemy country" as used herein shall have
the meanings prescribed in section 10 of
said Executive order.

Dated: January 24, 1944.
[SEAL] LEo T. CROWLEY,

Alien Property Custodian.

iF. R. Doc. 44-1535; Filed, January 31, 1944;
11:20 a. m.]

[Vesting Order 2990]

ETHA D. KISSAZI
In re: Trust under will of Etha D.

Kissam, deceased; File D-11-17; E.T.
sec. 3450.

Under the authority of the Trading
with the Enemy Act, as amended, and
Executive Order No. 9095, as amended,
and pursuant to law, the Alien Property
Custodian after investigation,

Finding that- --_
(1) The property and interests hereinafter

described. are property which is in the process
of administration by the FidelityUnion Trust
Company of Newark, New Jersey, Trustee,
acting under the judicial supervision of the
Essex County Orphans' Court of New-rk, New
Jersey;

(2) Such property and interests are pay-
able or deliverable to, or claimed by, a na-
tional of a designated enemy country, Bul-
garia, namely,

National and Last Known Address

Bogdana Palamidova Egnateff, Bulgaria.
And determining that-
(3) If such national is a person not within

a designated enemy country, the national in-
terest of theUnited States requires that such
person be treated as a national of a desig-
nated enemy country, Bulgaria, and

Having made all determinations and taken
all action, after appropriate consultation and
certification required by said Executive order
or act or otherwise, and deeming it necessary
in the national Interest,

Now, therefore, the Alien Property
Custodian hereby vests the following
property and interests:

All right, title, interest and claim of any
kind or character whatsoever of Bogdana
Palamidova Egnateff, in and to the trusts
created under the will of Etha D. Kissam,
deceased,

to be held, used, administered, liquidated,:
sold or otherwise dealt with in the Inter-
est of and for the benefit of the United
States. -

Such property, and any or all of the
proceeds thereof, shall be held in an ap-
propriate special account or accounts, '

pending further determination of the
Alien Property Custodian.'. This shall
not be deemed to limit the powers of the
Alien Property Custodian to return such

.property or the proceeds thereof, or to
indicate that compensation will not be
paid in lieu thereof, if and when it
should be determined that such return
should be made or such compensation
should be paid.

Any person, except .a national of a
designated enemy country, asserting any
claim arising as a result of this order
may file with the Alien Property Custo-
dian' a notice of his claim, together with
a request fora hearing thereon; on Form
APC-1, within one year from the date
hereof, or within such further time as
may be allowed by theAlien Property
Custodian.

The terms "national" and "designated
enemy country" as used herein shall have
the meanihgs prescribed in section 10 of
said Executive order.

Dated: January 24, 1944.
[SEAL] LEO T. CROWLEY,

Alien Property Custodian.

IF. R. Doc. 44-1536; Filed, January 31, 1944;
11:20 a. m.]

[Vesting Order 2991]

FERDINAND 'LIPPOLD

]:n re: Estate of Ferdinande Lippold,
deceased; FileD-28-4340; E. T. sec. 7435.

Under the authority of the Trading
with the Enemy Act, 'as amended, and
Executive Order 9095, a amended, and
pursuant to law, the Alien Property Cus-
todian after investigation,

Finding that-
(1) The property and interests hereinafter-

described are property which is In the process
of a dministration by Pauline Worm, as Ad-
ministratrix, acting under the judicial super-
vision of 'the Surrogate's Court, New York
County, New York,

(2) Such property and interests are pay-'
able or deliverable to, or claimed by, nationals
of a designated enemy country, Germany,
namely,

Nationals and Last Known Address

Ignatz L T.ppold, Buhne, Westfalen, Krels,
Warburg, Germany.

Marie Ishen, Buhne, Westfalen, Krels, War-
burg, Germany.

Hedwig Kru l- Buhne, 'Westfalen, Kreis,
Warburg, Germany.

Joseph Krull, Buhne, Wetfalen, Kreis, War-
burg, Germany.

Augusta Krull, Bubne, Westfalen, Kreis,
Warburg, Germany.

Karl Krull, Buhne, Westfalen, Kreis, War-
burg, Germany.

Willie Loeb, Buhne, Westfalen, Krels, War-
burg, Germany. /

Karl Loeb, Buhne, Westfalen, Ereis, War-
burg, Germany.

Werner Loeb, Buhne, Westfalen, Krels,
Warburg, Germany.

Elly Lippold, Buhne, Westfalen, Xrels, War-
burg, Germany.

Terese Lippold, Buhne, Westfalen, Xrela,
Warburg, Germany.

Hans Lippold, Buhne, Westfalen, ores,
Warburg, Germany.

And determining that-
(3) If such nationals are persons not

within a designated enemy country, the na-
tional interest of the United States requires
that such persons be treated as nationals of a
designated enemy country, Germany; and

Having made all determinatlons and talle
all action, after appropriate consultation and
certification, required by said Executive or-
der or act or otherwise, and deeming It
necessary In the national interest,

Now, therefore, the Alien Property
Custodian hereby vests the following
property and Interests:

All right, title, interest and claim of any
kind or character whatsoever of Ignatz L.
Lippold, Marie Ishen, Hedwig Xrull, Joseph
Krull, Augusta Krull, Karl Xrull, Willie Loeb,
Karl Loeb, Werner Loeb, Elly Lippold, Tercso
Lippold and Hans Lippold, and each of them,
In and to the Estate of Ferdinande Lippold,
deceased,

to be held, used, administered, liqul-
dated' sold or otherwise dealt with In
the interest of and for the benefit of the
United States.

Such property, and any or all of the
proceeds thereof, shall be held In an ap-
propriate special account or accounts,
pending further determination of the
Alien Property Custodian, This shall
not be deemed to limit the powers of
the Allen Property Custodian to return
such property or the proceeds thereof,
or to Indicate that compensation will
not be paid in lieu thereof, If and when
it should be determined that such fe-
turn should be made or such compensa-
tion should be paid.

Any person, except a national of a
designated enemy country, asserting any
claim arising as a result of this order
may file with the Alien Property Cus-
todian a notice of his clailn, together
with a request for a hearing thereon,
on Form APC-1, within one year from
the date hereof, or within such further
time as may be allowed by the Allen
Property Custodian.The terms "national" and "designated
enemy country" as used herein shall
have the meanings prescribed in section
10 of said Executive order.

Dated: January 24, 1944.
[SEAL] LEO T. CROWLEY,

Alien Property Custodian.,
IF. R. Doc. 44-1537; Filed, January 31, 1044,

11:20 a. i.]

[Vesting Order 2992]

MARCELLA NAGEL LuNDaREN, LiLLIAN HELD,
ET AL.

In re: Partition proceedings: Marcella
Nagel Lundgren, Plaintiff, vs. Lillian
Held, et al., Defendants; File 12-28-1399;
E. T. sec. 66.

Under the authority of the Trading
with the Enemy Act, as amended, and
Executive Order 9095, as amended, and
pursuant to law, the Allen Property Cus-
todian after Investigation,
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Finding that-
(1) The property and interests hereinafter

described are property which is in the process.
of administration by Charles B. Walke, Sher-
iff of Butler County, Hamilton, Ohio, Depos-
itary, acting under the judicial supervision
of the Common Pleas Court of Butler County,
Ohio;

(2) Such property and interests are pay-
able or deliverable to, or claimed by, nationals
of zi designated enemy country, Germany.
namely,

Nationals and Last Known Address

Marie Baum Goehring, Germany.
Emilie Baum, Germany.
Theodore Baum, Germany.
Gretel Hoffman, Germany.
Emma 'Baum May, Germany.
Katherine Baum, Germany.

And determining that-
(3)If such nationals are persons not within

-a designated enemy country, the national in-
terest of the United States requires that such
persons be treated as nationals of a desig-
nated enemy country, Germany; and

Having made all determinations and taken
all action, after appropriate consultation and
certification, required by said Executive order
or act or otherwise, and deeming it necc.mary
in the national interest,

Now, therefore, the Alien Property
Custodian hereby vests the following
property and interests:

All right, title, interest, and claim of any
kind or character whatsoever of Marie Baum
Goehring, Emilie Baum, Theodore Baum,
Gretel Hoffman, Emma Baum May and

_Katherine Baum, and each of them, in and
to the proceeds of the real estate sold
in partition proceedings entitled "Marcella
Nagel Lundgren, Plaintiff, vs. Lillian Held, et
al., Defendants", being Case No. 51610 pend-
ing in the Common Pleas Court of Butler
County. Ohio,

to be held, used, administered, liquidated,
sold or otherwise dealt with in the in-
terest of and for the benefit of the
United States.
" Such property, and any or all of the

proceeds thereof, shall be held in an ap-
propriate special account or accounts,
pending further determination of the
Alien Property Custodian. This shall
not be deemed to limit the powers of the
Alien Property Custodian to return such
property or the proceeds thereof, or to
indicate that compensation will not be
paid in lieu thereof, if and when it
should be determined that such return
should be made or such compensation
should be paid.

Any person, except a national of a des-
ignated enemy country, asserting any
claim arising as a result of this order
may file with the Alien Property- Custo-
dian a notice of his claim, together with
a request for a hearing thereon, on Form
APC-1, within one year from the date
hereof, or within such further time as
may be allowed by the Alien Property
Custodian.

The terms "-national" and "designated,
enemy country" as used herein shall
have the meanings prescribed in section
10 of said Executive order.

Dated: January 24, 1944.

EsAr] LEO T. CROWLEY,
Alien Property Custodian.

[F. R. Dec. 44-1538; Filed, January 31, 1944;
11:20 a.m.]

No. 23- 18

[Vesting Order 2933]

HEnIE NAcGEr

In re: Estate of Helene Nagel, de-
ceased; File D-28-1531; E. T. sec. 165.

Under the authority of the Trading
with the Enemy Act, as amended, and
Executive Order 9095, as amended, and
pursuant to law, the Allen Property
Custodian, after investigation,

Finding that-
(1) The property and Intere3ts herein-

after described are property which is In the
process of administration by J. P. Ivercon.
Executor. acting under the judicial auper-
vision of the Superior Court of the State of
California, In and for the County of San
Joaquin;

(2) Such property and Interests are pay-
able or deliverable to. or claimed by, na-
tionals of a designated enemy country, Ger-
many,3namely,

Nationals and Last Known Address

Anna Oldehuus, Germany.
.elmer Johann Hinrlch Pauken and his

descendants. Germany.
Wiebke Marie Paulsen and her dceend-

ants, Germany.
Anna Margaretha Paulsen and her descend-

ants, Germany.
Paul Paulsen and his de;endants, Ger-

many.
Margreta Zech, Germany.
Anne Stempfle, Germany.
Maria Schwartz, Germany.
Auguste Nagel. Germany.
Anna Nagel. Germany.
Catherlna Beckman. Germany.
And determining that-
(3) If such nationals are persons not

within a designated enemy country, the na-
tional Interest of the United States requires
that such persons be treated as nationals
of a designated enemy country, Germany;
and
Having made all determinations and taken
all action, after appropriate consultation and
certlfleaflon, required by cald Executive or-
der or act or otherwise, and deeming It nec-
essary in the national Interest,

Now, therefore, the Alien Property
Custodian hereby vests the following
property and interests:

Al right, title, interest and claim of any
kind or character whatsoever of Anna Olde-
huus, Heimer Johann Hinrlch Paulcen and
and his descendants. Wlebo Marle Paulcen
and her descendants. Anna Margaretha Paul-
sen and her descendants, Paul Paulsen and
his descendants. Margreta Zezb, Anne
Ztempile. Maria Schwartz, Augusta Nagel.
Anna Nagel and Catharna Beckman, and
each of them, in and to the E3tate of Helene
Nagel. deceased,

to be held, used, administered, liquidated,
sold.or otherwise dealt with in the inter-
est of and for the benefit of the United
States.

Such property, and any or all of the
proceeds thereof, shall be held In an
appropriate special account or accounts,
pending further determination of the
Alien Property Custodian. This shall not
be deemed to limit the powers of the
Alien Property Custodian to return such
property or the proceeds thereof, or to
indicate that compensation will not be
paid in lieu thereof, if and when It should
be determined that such return should be
made or such compensation should be
paid.

Any person, except a national of a des-
Ignated enemy country, asserting any
claim arising as a result of this order
may file with the Allen Property Cus-
todian a notice of his claim, together
with a request for a hearing thereon, on
Form APC-1, within one year from the
date hereof, or within such further time
as may be allowed by the Allen Property
Custodian.

The terms "national" and "designated
enemy country" as used herein shall have
the meanings prescribed In section 10 of
said Executive order.

Dated: January 24, 1944.
(srAL] LEo T. Cnow=,

Alien Property Custodia .

[P. n. Doc. 44-1539; Filed, January 31, 1944;
11:2-3 a. M.]

[Vesting Order 23k)

IDA IL Rurr

In re: Trust under will of Ida K. Ruff,
also known as Ida Katharina Ruff,
deceased.

Under the authority of the Trading
with the Enemy Act as amended, and
Executive Order No. 9095 as amended,
and pursuant to law, the Alien Property
Custodian after investigation,

Finding that-
(1) The property and Interests hereinafter

described are property which is in the process
of radminis-tratlon by The German Scclty of
the City of New York. Trustee. acting under
the judicial suparviUson of the ate's
Court of New York County. New York;

(2) Such property and nterests are pay-
able or deliverable to, or claimed by nationals
of a designated enemy country, Germany.
namely.

Nationalb and Last Known Addre-3
Emma Jetter, formerly Emma Ruff, Ger-

many.
E1lisbeth Eraft. formerly Elisabeth Ruff,

Germany.
And determining that-
(3) If such nationals are persona not

within a designated enemy country, the na-
tional Interest of the United States requires
that such persons be treated a. nationals of
a designated enemy country, Germany; and

having made all determinations and taken al
action, after appropriate consultation and
certification required by said Executive order
or act or otherwLe, and deeming It necessary
In the national interest,

Now, therefore, the Alien Property
Custodian hereby vests the following
property and interests:

All right, title, Interest and claim of any
kind or character whatsoever of Emma Jettr,
formerly Emma Ruff. and EILabeth Kraft,
formerly E1isabeth Ruff, and each of them, in
and to the trust created under the last will
and testament of Ida . Ruff, also known as
Ida Eatharina Ruff. dEceasd,

to be held, used, administered, liquidated,
sold or otherwise dealt with in the inter-
est of and for the benefit of the United
States.

Such property, and any or all of the
proceeds thereof, shall be held in an
appropriate special account or accounts.
pending further determination of the
Allen Property Custodian. This shall
not be deemed to limit the powers of
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the Alien Property Custodian to return
such property or the proceeds thereof,
or to indicate that compensation will
not be paid in lieu thereof, if and when
It should be determined that such return
should be made or such compensation
should be paid. -

Any person, except a national- of a
designated enemy country, asserting
any claim arising as a result of this
order may file with the Alien Property
Custodian a notice of his claim, together
with a request for a hearing thereon,
on Form APC-1, ivithin one year from
the date hereof, or within such further
time as may be allowed by the Alien
Property Custodian.

The terms-"national" and "designated
enemy country" as used herein shall
have the meanings prescribed in section
10 of said Executive order.

Dated: Jahuary 24, 1944.
[SEAL] LEo T. CROWLEY,

Alien Property Custodian.

[F- R. Doc. 44-1515; Filed, January 31, 1944;
11:16 a. m.]

[Vesting Order 2995]

RUDOLF SCHULTZ

In re: Estate of Rudolf -Schultz, de-
ceased; File No. IU-28-6584; E.T. sec.
5213.

Under the authority of the 'Trading
with the Enemy Act, as amended, and
Executive Order 9095, as-amended, and
pursuant to law, the Alien Property Cus-
todian after investigation,

Finding tht-
(1) The property, and interest herbinafter

described are property which is in the process
of administration by The German'Spelety
of tie CItV of New York, as executor, acting
under the judicial supervision of the Sur-

'rogate's Court, New York County, State of
New York;

(2) Such property and interest are payable
or deliverable to, or claimed by, a national
of a designated enemy country, Germany,
namely, Anna Schultz whose last known ad-
dress is Germany;

And determining that-
(3) -If such national is a person not within

a designated enemy country, the national i-
terest of the Unitedstates requires that such
person be treated as a national of a desig-
nated enemy country, Germany; and
Having made all determinations and taken all
action, after appropriate consultation and
certification, required by said Executive order
or act or otherwise, and deeming It necessary
In the national interest,

Now, therefore, the .Alien Property
Custodian hereby vests the following
property and interest:

All right, title, interest and claim of any
kind or character whatsoever of Anna Schultz,
in and to the estate of Rudolf Schultz, de-
ceased,

to be held, used, administered, liquidated,
sold or otherwise dealt with in the inter-
est of and for the benefit of the United
States.

Such property, and any or all of the
proceeds thereof, shall be held in an ap-
propriate special account or accounts,
pending further determination of the
Alien Property Custodian. .This shall not

be deemed to limit the powers of the Alien
Property Custodian to return such prop-
erty or the proceeds thereof, or to Indi-
cate that compensation will not be paid
in lieu thereof, if and when it should be
determined that such return should be
mnade or such compensation shduld 'be
paid.Any person, except a national of a des-
ignated enemy country, asserting any
claim arising as a result of this order
may file with the Alien Property Cus-
todian a notice of his claim, together with
a request for a hearing thereon on Form
APC-1, within one year from the date
hereof, or within sucht further time ag
may be allowed by the Alien Property
Custodian.

The terms "national" and "designated
enemy country" as used herein shall have
the meanings prescribed in section 10 of
said Executive order.

Dated: January 24, 1944.
[SEAL] . - LEO T. CROWLEY,

"Alien Property Custodian.

IF. R. Dec. 44-1516; Filed, January 31, 1944;
11.:16 a, m.]

[Vesting Order' 2996]
FREAx i=x Srnr

In re-: Estate. of' Friedarika Senf,
'deceased;- file D-28-3488; E.T. sec. 5579.

Under tt authority of the Trading
with the Enemy Act, as amended, and
Executive Order 9095, as amended, and
pursuant to law, the Alien Property Cus-
todian aft& investigation,

Finding that--
(1) The property and interests hereinafter

described are property-wlich Is-in the processIof administration by C. Fzederlck Pertsch,
-Elizabeth Hus'sman, George Iusterholz, .and
-Federlk Eler~iann, Executors of the Estate
of -Friedarika "Senf; deceased, acting under
the-judlcial Aupervislon of the Surrogate's
Court, Nassau County, New York;

(2) Such property and interest as are pay-
able or deliverable to, or claimed by a na-
tional of a designated enemy country,
Germany, namely,

National and Last Known Address
Katharina S. Bender, Germany.
And determining that-
(3) If such national Is a person not within

a designated enemy country, the national
interest of the United States requires that
such person be treated as a national of a des-
ignated enemy country, Germany; and
Having made all detei-intion -and taken
all action, after appropriate consultation and-
certification, required by said Executive or-
der or act or otherwise, and deeming It
necessary in the national interest,

Now therefore, the Alien Property
Custodian 'hereby vests the following
property and interests:

All right, title, interest, and claim of any
kind or character whatsoever of Katharina
S.Bender in and to the Estate of Friedarika
Serf, deceased,
to be held, used, administered, liquidated,
sold or otherwise dealt with in the inter-
est of and for the benefit of the United
States.

Such property, and any or all of the
_proceeds thereof, shall be held in an ap-

propriate special account or accounts,
15ending further determination of the
Alien Property Custodian. This shall not
be deemed to limit the powers of the
Allen Property Custodian to return such
property or the proceeds thereof, or to
indicate that compensation will not beo
paid In lieu thereof, If dnd when It should
be determined that such return should
be made or such compensation should be
paid.

'Any person, except a national of a des-
ignated enemy country, asserting any
claim arising as a result of this order
may file with the Alien Property Custo-
dian a notice of his claim, together with
a request for a hearing thereon, on Form
APC-1, within one year from the date
hereof, or within such further time as
may be' allowed by the Allen Property
Custodian.

The terms "national" and "designated
enemy country" as used herein shall have
the meanings prescribed in section 10 of

i§ad Executive order.
Dated: January 24, 1944.
[SEAL] LEO T. CROWLEY,

Alien Property Custodian.

[F. R. Dec. 44-1517; Filed, January 31, 1044;

[Vesting Order 3000]

ANNA Booss

In re: Estate of Anna Booss, deceased;
Pile D-28-7829; E,T. see. 8433.

Under the authority of the Trading
with the Enemy Act, as amended, and
Executiv6 Order 9095, as amended, and
pursuant to law, the Alien Property Cts-
todian after Investigation,

Finding that-
(1) The property and interests hereinafter

described are property which is in the proc-
ess of administration by Anna E. Williams.,
Administratrix, acting under the judicial
supervision of the Orphans' Court of Balti-
more City, Maryland;

(2) Such property and-interests are pay-
able or deliverable to, or claimed by, na-

-tionals of a designated enemy country, Gor-
many, namely,

Nationals and Last Known Address

Marta Morlbs, Germany.
Helene Sander, Gerniany.
Margaret Bischoff, Germany,
Else Radewager, Germany.
Mina Butchow, Germany.
Henrich Klelner, Germany,
Paul Becker, Germany.
Alfred Becker, Germany.
Anna-Woltosky, Germany.
Emma Scholz, Germany.
Clara Sehleicker, Germany,
Helene'Tscharue, Gdrmany.
Hedwig Becker, Germany.
Hildegarde Wetzel, Germany.
Clara Wetzel, Germany.
And determining that-
(3) If such nationals are persons not with-

in a designated enemy country, the national
interest of the United States requires that
such persons be treated as nationals of n
designated enemy country, Germany: and
Having made all determinations and taken
all action, after appropriate consultation and
certification, required by said ExecUtive or-
der or act or otherwise, and deeming it nec-
essary in the national Interest,
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Now, therefore, the Alien Property
Custodian hereby vests the following
property and interests:

All right, title, interest and claim of any
kind or character whatsoever of Maria
Moribs, Helene Sander, Margaret Bischoff,
Else Radewager, Mine Buschow, Henrich

-Kleiner, Paul Becker, Alfred Becker, Anna
Woitosky, Emma Scholz, Clara Schleicker,
Helene Tscharuc, Hedwig - ecker. Hilde-
garde Wetzel and Clara Wetzel, and each of
them, in and to the Estate of Anna Boo30,
deceased, -

to be held, used, administered, liqui-
dated, sold or otherwise dealt with in
the interest of and for the benefit of the
United States.

Such property, and any or all of the
proceeds thereof, shall be held in an
appropriate special account or accounts,
pending further determination of the
Alien Property Custodian. This shall
not be deemed to limit the powers of
the Alien Property Custodian to return
such property or the proceeds thereof,
or to indicate that compensation will
not be paid in lieu thereof, if and when
it should be determined that such re-
turn should be made or such compensa-
tion should be paid.

Any person, except a national of a
designated enemy country, asserting any
claim arising as a result of this order
may file with the Alien Property Cus-
todian a notice of his claim, together
with a request for a hearing thereon, on
Form APC-1, within one year from the
date hereof, or within such further time
as may be allowed by the Alien Prop-
erty Custodian.

The terms "national" and "designated
enemy country" as used herein shall have
the meanings prescribed in section 10
of said Executive order.

Dated: January 25, 1944.
[SEAL] Lao T. CROWLEY,

Alien Property Custodian.

[F. R. Doc. 44-1518; Filed, January 31, 1944;
11:16 a. m.]

[Vesting Order 3007]

GEORGE W. GERLICH

In re: Estate of George W. Gerllch, de-
ceased; File D--28-2284; E. T. sec. 2875.

- Under the authority of the Trading
with the Enemy Act, as amended, and
Executive Order 9095 as amended, and
pursuant to law, the Alien Property Cus-
todian after investigation,

Finding that-
(1) The property and interests hereinafter

described are property.avhich is in the process
of administration by the Fidelity Union TruSt
Company, Executor, of Newark, New Jersey,
acting under the judicial supervision of the
-Essex County Orphans, Court of Newark, Nem
Jersey;

(2) Such property and interests are pay-
able or deliverable toor claimed by, nationab
of a designated enemy country, Germany
namely,

Nationals and Last Known Address
Elizabeth Roth. Simbach-A Inn, Germany
Matilde Roth Kathol, Fetter, Westfalen

Germany.
Josefine Roth Heimbach, Asehaffenburl

S chlossgsse 10, Germany.
Anton Georg Gerlich, St. Andreasberg, Sil

berhuette 448 Kreis Zellerfeld, Germany.

Nicholas Gerlich. Wucerbrug-Grombuchl,
Gutenbergstrasse.10, Germany.

And determining that-
(3) If such nationals are -perons not

within a designated enemy country, the na-
tional interest of the United States requires
that such persons be treated as nationals of a
designated enemy country, Germany; and

Having made all determinations and taken all
action, after appropriate consultation and
certification, required by said Executive order
or act or otherwise, and deeming It ncce:mry
in the national interest,

Now, therefore, the Allen Property
Custodian hereby vests the following
property and interests:

, AlI right, title, interest and claim of any
kind or character Wihatoever of Eizsabeth
Roth, Matilde Roth Kathol, Jc:clno Roth
HeImbach, Anton Georg Gerlich and Nicholas
Gerilch, and each of them, in and to the
estate of George W. Gerlich, deceazed,

to be held, used, administered, liquidated,
sold or otherwise dealt with in the in-
terest of and for the benefit of the United
States.

Such property, and any or all of the
proceeds thereof, shall be held in an
appropriate special account or accounts,
pending further determination of the
Allen Property Custodian. This shall
not be deemed to limit the powers of the
Alien Property Custodian to return such
property or the proceeds thereof, or to
indicate that compensation will not be
paid in lieu thereof, if and when it
should be determined that such return
should be made or such compensation
should be paid.

Any person, except a national of a
designated enemy country, asserting any
claim arising as a result of this order may
file, with the Alien Property Custodian
a notice of his clalfa, together with a
request for a hearing thereon, on Form
APC-1, within one year from the date
hereof, or within such further time as
may be allowed by the Allen Property
Custodian.

The terms "national" and "designated
enemy country" as used herein shall have
the meanings prescribed in section 10
of said Executive order.

Dated: January 25, 1944.
[SEAL] Lzo T. CowruY,

Alien Property Custodian.

IF. R. Doc. 44-1519; Filed, January 31, 1944;

11:16 a. m.I

[Vesting Order 30033

ALFRED OSCAR KACHEL

In re: Estate of Alfred Oscar Kachel;
File No. D-28-1779; E. T. sec. 972.

Under the authority of the Trading
with the Enemy Act, as amended, and
Executive Order 9095, as amended, and
pursuant to law, the Allen Property Cus-
todian after investigation,

Finding that-
(1) The property and interests hereinafter

described are property which is in the prcc-
ess of administration by Anna Marie Xachel,
Administratrix of the Estate of Alfred Oscar
Hachel, deceased, acting under the judicial

3 supervision of the Surrogate's Court of Nassau
County, State of New York.

- (2) Such property and intere3t are pay-
able or deliverable to, or claimed by, a na-

tional of a delignated enemy country, Ger-many, namely,
National and Last Kro n Address

Paul Hachel, Germany.

And determining that-
(3) If such national is a paron not within

a designated enemy country, the national
interest of the United States requires that
such per-on b treated as a national of a
dc:ignated enemy country, Germany; and

Having made all determinations and taken all
action, after appropriate consultation and
certification, required by said Executive order
or act or other ile, and deeming it necessary
in the national intercst,

Now, therefore, the Alien Property
Custodian hereby vests the following
property and interests:

All right, title, interest, and claim of any
kind or character whatsoever of Paul Xachel
in and to the Etate of Alfred OScar Kachel,
deceased,

to be held. used, administered, liquidated,
sold or otherwise dealt with in the inter-
est of ahd for the benefit of the United
States.

Such property, and any or all of the
proceeds thereof, shall be held in an ap-
propriate special account or accounts.
pending further determination of the
Alien Property Custodian. This shall not
be deemed to limit the powers of the
Alien Property Custodian to return such
property or the proceeds thereof, or to
indicate that compensation will not be
paid in lieu thereof, if and when it should
be determined that such return should
be made or such compensation should be
paid.

Any person, except a national of a des-
ignated enemy country, asserting any
claim arising as a result of this order
may file with the Allen Property Custo-,
dan a notice of his claim, together with
a request for a hearing thereon, on Form
APC-1, within one year from the date
hereof, or within such further time as
may be allowed by the Alien Property
Custodian.

The terms "national" and "designated
enemy country" as used herein shall have
the meanings prescribed in section 10 of
said Executive order.

Dated: January 25, 1944.
[EsA M Lo T. Crav.a .

Alien Property Custodian.
[F. R. Dzc. 44-1520; Filed, January 31, 19-1;

11:16 a. n.]

[Vesting Order 30091

AUGUSTA BEc=

In re: Estate of Augusta Beck, de-
ceased; File D-28-2453; E. T. sec. 3480.

Under the authority of the Trading
with the Enemy Act as amended, and
Executive Order 9095, as amended, and
pursuant to law, the Allen Property Cus-
todian after investigation,

Finding that-
(1) The property and interests herein-

after de-ribed are property which is in ths
process of adminlstration by the Clerk of
tha Hudson County Orphans! Court, DaP03l-
tary, acting under the judicial supervision
of the Hudson County Orphb"n Court of
Hudson County, New Jersey;
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(2) Such property and interests are pay-
able or deliverable to, or claimed by, na-
tionals of a designated enemy country, Ger-
many, namely,

Nationals and Last Known Address

Louise Wuensche, Germany.
Anna Seldel, Germany.
The Children, names unknown, of Anna

Seidel, Germany.

And determining that-
(3) If such nationals are persons not

within a designated enemy country, the na-
tional interest of the United States requires
that such persons be treated as nationals
of a designated enemy country, Germany;
and

Having made all determiaations and taken
all action, after appropriate consultation
and certification, required by said Executive
order or act or otherwise, and deeming it
necessary in the national interest,

Now, therefore, the Alien Property
Custodian hereby vests the following
property and interests:

All right, title, interest, and claim of any
kind or character whatsoever, of Louise
Wuensche, Anna Seidel and the Children,
names unknown, of Anna Seidel and each
of them in and to the estate of Augusta
Beck, deceased.

to be held, used, administered, liquidated,
sold or otherwise dealt with in the inter-
est of and for the benefit of the United
States.

Such property, and any or all of the
proceeds thereof, shall be held in an ap-
propriate special account or accounts,
pending further determination of the
Alien Property Custodian. This shall not
be deemed to limit the powers of the
Alien Property Custodian to return such
property or the proceeds thereof, or to
indicate that compensation will not be
paid in lieu thereof, if and when it should
be determined'that such returnshould be
made or such compensation should be
paid.

Any person, except a national of a
designated enemy country, asserting any
claim arising as a result of this order
may file with the Allen Property Cus-
todian a notice of his ,claim, together
with a request for-a hearing thereon, on
Form APC-1, within one year from the
date hereof, or within such further time
as may be allowed by the Alien Property
Custodian.

The terms "national" and'"designated
enemy country" as used herein shall have
the meanings prescribed in section 10 of
said Executive order.

Dated: January 25, 1944.
[SEAL] LEO T. CROWLEY,

Alien Property Custodian.

IF. R. Doec. 44-1521; Filed, January 31, 1944;
.11:17 a. m.]

[Vesting Order 30101

NIcHOLAS BIDDLE

In re: Trusts under the will of Ni-
cholas Biddle, deceased; File No. D-28-
1843; E.T. see. 1454.

Under the authority of the Trading
with the Enemy Act, as a-mended, and
Executive Order 9095, as amended, and
pursuant to law, the Alien Property
Custodian after investigation,

Finding that-
(1) The property and interests hereinafter

described are property which is In the proc-

ess of administration by the Bankers Trust
Company, as trustee, acting under the ju-
diclal supervision of the Surrogate's Court,
New York County, New York;

(2) Such property and interests are pay-
able or deliverable to, or claimed by, xia-
tionals of a designated enemy country, Ger-
many, namely,

Nationals and Last Known Address

Ellen Biddle von Stackelberg, Germany.
Olaf Patrick von Stackelberg, Germany.
Elizabeth L. E. von Stackelberg, Germany.
Roderick von Stackelberg, Germany.
Nicholas T. von Stackelberg, Germany.

And determining that-
(3) If such nationals are persons not with-

in a designated enemy country, the national
intereft of the United States requlres that
such persons be treated as nationals of a
designated enemy country, Germany; and

Having made all determinations and taken
all action, after appropriate consultation and
certification, required by said Executive order
or act or otherwise, and deeming it-necessary
In the national interest,

Now, therefore, the Alien Property
Custodian hereby vests the following
property and interests;

All right, title, nterest and claim of any
kind or character whatsoever of Ellen Biddle
von Stackelberg, Olaf Patrick von Stackel-
berg, Elizabeth L. E. von Stackelberg, Roder-
ick von Stackelberg and Nicholas T. von
Stackelberg and each of them in and to the
trusts created under the Will of Nicholas
Biddle, deceased, I

to be held, used, administered, liqu-
dated, sold or otherwise dealt with in
the interest of and for the benefit of the
United Statps. -

Such property, and any or all of the*
proceeds thereof, shall be held in an
appropriate special account or accounts,
pending further determination of the
Alien Property Custodian. This shall
not be deemed to limit the powers of the
Alien Property Custodian to return such
property-orthe proceeds thereof, or to
indicate that comilensation will not be
paid in lieu thereo fif and when it
should lie determined that such return
should be made or such compensation
should be paid.

Any person, except a national of a
designated enemy.country, asserting any
claim arising as a result of this order
may file with the Alien Property Cus-
todian, a notice of his claim, together
with a request for a hearing thereon, on
Form APC-1, within one year from the,
date hereof, or within such further time
as may be allowed by the Alien Property
Custodian.

The terms "national" and "designated
enemy country" as used herein .shall
have the meanings prescribed in section
10 of said Executive order.

Dated: January 25, 1944.
[SEAL] LEO T. CROWLEY,

Alien Property Custodian.
RF. n. Dec. 44 -1522; Filed, January 31, 1944;

.11:17 a. i.]

[Vesting Order 3011].

IGNATZ GERENCSER

In re: Estate of Ignatz Gereneser, de-
ceased; File 017-10463; D-28-7940; E. T.

Under the authority of the Trading
with the Enemy Act, as amended, and

Executive Order 9095, as amended, and
pursuant to law, the Alien Property Cus-
todian after Investigation,

Finding that-
(1) The property and interests hereinafter

described are property which is In the procetl
of administration by Samuel Lovwy, EKcoutor,
acting under the judicial supervision of the
Orphan's Court of Lehigh County, Pennsyl-
vania;

(2) Such property and interests are pay-
able or deliverable to, or claimed by, na-
tionals of a designated enemy country, Ger-
many, namely,

Nationals and Last Known Address
Frank Gereneser, (Austria) Germany.
Theresia Kleples, (Austria) Germany.
And determining that-
(3) If such nationals are persons not

within a designated enemy country, thena-%
tional Interest of the United States requires
that such persons be treated as natlonals of
a designated enemy country, Germany; and

having made all determinations and taken
all action, after appropriate consultation and
certification, required by said Executive or-
der or act or otherwise, and deeming it nec-
essary in the national Interest,

Now, therefore, the Alien Property
Custodian hereby vests the following
property and interests:

All right, title, IntereSt and claim of any
kind or character whatsoever of Frank
Gereneser and Theresla lleples and each of
them in and to the Estate of Ignat.
Gerencser, deceased,

to be held, used, administered, liquidated,
sold or otherwise dealt with in the Inter-
est of and for the benefit of the United
States.

Such property, and any or all of the
proceeds thereof, shall be held In an ap-
propriate special account or accounts,
pending further determination of the
Alien Property Custodian. This shall
not be deemed to limit the powers of the
Alien Property Custodian to return such
property or the proceeds thereof, or to
indicate that compensation will not be
paid-in lieu thereof, If and when it should
be determined that such return should
be made or such compensation should be
paid.

Any person, except a national of a
designated enemy country, asserting any
claim arising As a result of this order
may file with the Allen Property Custo-
dian a notice of his claim, together with
a request for a hearing thereon, on Form
APC-1, within one year from the date
hereof, or within such further time as
may be allowed by- the Alien Property
Custodian.

The terms "national" and "designated
enemy country" as used herein shall have
the meanings prescribed In section 10 of
said Executive order.

Dated: January 25, 1944.
[SEAL] LEO T. CRiOWLEY,Alien Property Custodian.

IF. R, Doc. 44-152:, Filed, January 31, 19141
11:11 a. m.]

[Vesting Order 3012]
MARIE KORNEFFEL

In re: Estate of Marie Korneffel, de-
ceased; File 017110463; D-28-7940; E, T.
see. 8717.
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Under the authority of the, Trading
'with the Enemy Act, as amended, and
Executive Order 9095, as amended, and
.pursuant to law, the Alien Property Cus-
todian, after investigation,

Finding that-
(1) The property and interests hereinafter

described are property which Is in the proc-
ess of administration by Bertha Roggenkamp,
Administratrix with the Will Annexed, acting
under the judicical supervision, of the Su-
perior Court of the State of California, in and
for the County of Los Angeles;

(2) Such property and interests are pay-
able or deliverable to, or claimed by, na-
tionals of a designated enemy country, Ger-
many, namely,

Nationals and Last Known Address

Arthur Mehlhose, Germany.
Martha Korneffel, Germany.
Margarete Korneffel, Germany.
Charlotte Korneffel, Germany.

And determining that-
(3) If such nationals are persons not

within a designated enemy country, the na-
tional interest of the United States requires
that such persons be treated as nationals of
a designated enemy country, Germany; and

Having made all determinations and taken all
action, after appropriate consultation and
certification, required by said Executive order
or act or otherwise, and deeming it necessary
in the national interest,

- Now, therefore, the Alien Property
Custodian hereby -vests the following
property and interests:

All right, title, interest and claim of any
kind or character whatsoever of Arthur
Mehlhose, Martha Korneffel, Margarete Korn-
effel, and Charlotte Korneffel, and each of
them, in and to the Estate of Marie Korneffel,
deceased,

to be held, used, administered, liquidated,
-sold or otherwise dealt with in the inter-
est of and for the benefit of the United
States.

Such property, and any or all of the
proceeds thereof, shall be held in an ap-
propriate special account. or accounts,
pending further determination of the
Alien Property Custodian. This shall not,
be deemed to limit the powers of the Allen
Property Custodian to return such prop-
erty or the proceeds thereof, or to indi-
cate that compensation will not be paid
in lieu thereof, if and when it should be
determined that such return should b&
made or such compensation should be
paid.

Any person, except a national of a des-
ignated enemy country, asserting any
claim arising as a result of this order may
fie with the Alien Pr.operty Custodian a
notice of his claim, together with a re-
quest for a hearing thereon, on Form
APC-1, within one year from the date
here6f, or within such further time as
may be allowed by the Allen Property
Custodian.

The terms "national" and "desighated
enemy country" as used herein shall have
the meanings prescribed in section 10 of
said Executive order.

Dated: January 25, 1944.
[SEAL] - LEo T. CROWLET,

Alien Property Custodian.

[F. R. Dec. 44-1524; Filed, January 31, 1944;
11:17 a. m.]

[Vesting Order 3013]

LuDwiG Nrssma

In re: Trusts under will of Ludwig Nis-
sen, deceised; File No. D-28-2139; E. T.
sec. 2727.

Under the authority of the Trading
with the Enemy Act, as amended, and
Executive Order 9095, as amended, and
pursuant to law, the Allen Property Cus-
todian after investigation:

Finding that-
(1) The property and interest- hereinafter

described are property which Is In the prcc-
ess of administration by Bankers Trust Com-
pany and Ferdinand W. Lafrentz, acting as
surviving trustees, and Walter Eltelbach, act-
ing as substituted trustee, acting under the
judicial supervision of the Surraate's Court
for Kings County, New Yorh'k and

(2) Such property and interests are pay-
able or deliverable to, or claimed by national%
of a designated enemy country, Germany,
namely.

Nationals and Last Known Address

Fritz Ingwersen, Germany.
Marie Louise Pemoeller, Germany.
Katie Ingwer.en Koch, Germany.
Hans Jonas Ingwersen. Germany.
Marle Caroline Frieda Ingweren, Germany.
Carl ngwersen, Germany.
Emmy Petersen, Germany.
Emmy Neddermeyer. Germany.
Julius Petersen. Germany.
Katie Eggers., Germany.
Nissen-Stiftung, Germany.
Armin Neddermeyer, Germany.
Walter Neddermeyer. Germany.
Roll Wilhelm Otto Petersen, Germany.
Gerda Eggers, Germany.

And determining that-
(3) If such nationals are perons not

within a designated enemy country, the na-
tional interest of the United States requires
that such persons be treated as nationals of
a designated eniemy country. Germany; and

Having made all determinations and taken
all action, after appropriate consultation and
certification, required by caid Executive or-
der or act or otherwise, and deeming it nec-
essary in the national interest.

Now, therefore, the Allen Property
Custodian hereby vests the following
property and interests;

All right, title, interest and claim of any
kind or character whatsoever of Fritz Ing-
wersen, marle Louise Pemoeller, Katie Ing-
wersen Koch, Hans Jonas Ingwcrcen, Marie
Caroline Frleda Tngwcrren, Carl Ingvwercen,
Emmy Petersen. Eumy Neddermeyer. Julius
Petersen. Katie Fggers, Nireen-Stiftung, Ar-
min Neddermeyer. Walter Neddermeyer, Rolf
Wilhelm Otto Pteren, and Gerda Fggers,
and each of then, in and to the trusts cre-
ated under the Will of Ludwig ies-en, de-
ceased,

to be held, used, administered, liqui-
dated, sold or otherwise dealt with In
the interest of and for the benefit of the
United States.

Such property, and any or all of the
proceeds thereof, shall be held in an
appropriate special account or accounts,
pending further determination of the
Alien Property Custodian. This shall
not be deemed to limit the powers of the
Alien Property Custodian to return such
property or the proceeds thereof, or to
indicate that compensation will not be
paid in lieu thereof, if and when it should
be determined that such return should

b2 made or such compensation should
be paid.

Any person, except a national of a
designated enemy country, asserting any
claim arising as a result of this order
may file with the Allen Property Cus-
todian a notice of his claim, together with
a request for a hearing thereon, on Form
APC-l, within one year from the date
hereof, or within such further time as
may be allowed by the Alien Property
Custodian.

The terms "national" and "designated
enemy country" as used herein shall have
the meanings prescribed in section 10 of
said Executive order.

Dated: January 25, 1944.
[srLl L o T. Cnov7L,

Allen Property Custodian.

IF. R. Dec. 44-1525; Filed, January 31, 1944;
11:18 a. m.]

[Vesting Order 1493, Amdt.l

PAUL. ISAflT=
In re: First mortgage, insurance poll-

cles and a claim owned by Paul Manthey
and others.

,Vesting Order Number 1493, dated
May 17, 1943, Is hereby amended to read
as follows:

Under the authority of the Trading
with the Enemy Act, as amended, and
Executive Order No. 9095, as amended,
and pursuant to law, the undersigned,
after Investigation, finding:

1. Mat the last known address of Paul
franthey, August; anthey, Marie Schutte
and Anna Koselke is Germany, and that they
are residents of Germany and natlontl of
a designated enemy country (Germany);

2. That Paul Manthey, August Mnthey,
Marie cbutte and Anna Klozel-e are the
owners of the property desaribad ln.subpar-
agraph 3 hereof.

3. That the property dezribed as fllea.s:
a. That certain mortgage, recorded In the

Register's Oie of Kings County, New York.
in Liber 6175 of Mortgages, pee 260, which
mortgage was assigned to Paul Manthey, Au-
gust Manthey, Marie Schutte and Anna
Xm=lkc e by an unrcsorded azsignment dated
April 4. 1938, and any and al obllgtions
recured by raid mortgage, including but not
limited to any and all collateral (Including
the aforczald mortgge) for any and all such
obligations and the right to enforce and col-
lect such obligations, and the right to the
pszz(slon of any and all notes, bonds or
other Instruments evidencing such obliga-
tions,

b. All right, title, and interest e. Paul
Manthey, August Manthey, Marie Schutte
and'Anna Kaselke, and each of them, In and
to ire insurance palicy No. 621744, I--sued by
The Hartford 'Fire Insuranca Company of
Hartford, Hartford, Connecticut. and cover-
ing the property subject to the mortgage
dccribed in subparagraph 3-a hereof, and

c. All right, title, Interest and claim of
any name or nature whatzoever of Paul
Manthey, Augu3st Manthey, Marie S-hutte
and Anna KoZelIe, and ech of them, in and
to any and all obligations, contingent or
otherwke and whether or not matured,
owing to Paul Manthey, August hantheay.
Marie Shutte and Anna Kozelke, or any of
them. by Richter & Kaiser, Inc.. and repre-
rented on the books of Richter & Kaiser, Inc.,
as a credit balance due Paul Manthey. Augu.t
Manthey, Marie Echutto and Anna Koz3Ike.
Including but not limited to all security
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rights in and to any and all collateral for
any and all such obligations, and the right
to enforce-nd collect such obligations,
is property within the United States owned
or controlled by nationals of a designated
enemy country (Germany);

And determining that the property de-
scribed In subparagraphs 3-b and 3-c hereof
s necessary for the maintenance or safe-
guarding of other property (namely, that
property described in subparagraph 3-a here-
of) belonging to the same nationals of the
name designated enemy country and subject
to vesting (and in fact vested by this order)
pursuant to section 2 of said Executive order;

And further determining that to the ex-
tent that such nationals are persons not
within a designated enemy country, the na-
tional interest of the United States requires
that such persons be treated as nationals of
a designated enemy country (Germany);

And having made all determinations and
taken all action, after appropriate consulta-
tion and certification required by law,' and
deeming it necessary in the national inter-
est,

hereby vests in 'the Alien Property
Custodian the property described in sub-
paragraph 3 heieof, to be held, used,
administered, liquidated, sold or other-
wise dealt with in the interest, and for
the benefit, of the United States.

Such property, and any or all of the
proceeds thereof shall be held in: an
appropriate account, or accounts, pend-
ing further determination of the Allen
Property Custodian. This order shall
not be deemed to limit the -ower of the
Allen Property Custodian to return such
property or the proceeds thereof in whole
or In part, nor shall this order be deemed
to indicate that compensation will not
be paid in lieu thereof, if and when it
should be determined to take any one
or all of such actions.

Any person, "except a national of a
designated enemy country, asserting any
claim arising as a result of this order
may, within one year from the date
hereof or within such further time as
may be allowed, file with the Alien Prop-
erty Custodian on Form APC-1 a notice
of claim, together with a request for
a hearing thereon. Nothing herein con-
tained shall be deemed to constitute an
admission of the existence, validity or
right to allowance of any such claim.

The terms "national" and "designated
enemy country" as used hereinshall have
the meanings prescribed in section 10
of Executive Order No. 9095, as amended.

Executed at Washington, D. C., on
January 24, 1944.

[SEAL] . LEO T. CROWLEY,
Alien Property Custodian.

[F. R. Doc. 44-1540; Filed, January 31, 1944;
11:21 a. m.]

OFFICE OF PRICE ADMINISTRATION.
[Order 15 Under Order A-2 Under MPR 188]

SIERRA TALC COMPANY '

ORDEIt GRANTING ADJUSTMENT OF LIAXIM=U1
PRICES

Order No. 15 under Order No. A-2
under Maximum Price Regulation No.
188. Manufacturers' maximum prices
for specified building materials and con-
sumers' goods other than apparel.

For the reasons set forth in an opin-
ion, issued simultaneously herewith, and
pursuant to paragraph (a) (10) of Or-
der No. A-2 under § 1499.159b of Maxi-
mum Price Regulation No. 188, It is
hereby ordered, That:
, (a) Specific authorization Is hereby

granted to the Sierra Talc Company,
Los.Angeles, California, to sell, offer to
sell, and deliver, and any person may
buy, offer to buy, and receive, the fol-
lowing commodities set forth below:

Sierra C-400* - , ibrene

Per ton Per ton
To jobbers----------------------- $2 00
To consumers ................. 24.50 25.50

Terms of sale: Net, no discount required. All sales by
Siaa Tale Company, Los Angeles, California are f. o. b.
mill, Los Angeles, California.

(b) Any person purchasing Sierra Fi-
brene-and C-400 from Sierra Talc Com-
pany may resell said commodities at
prices notn excess of his established
maximum prices therefore, adjusted up-
wards by an amount not in excess of his
actual increase In cost resulting from the
increases permitted to the Sierra Talc
Company by virtue of paragraph (a)
hereof.

(c) Second Revised Order No. 9 under
Revised Supplementary Order No. 9, Is-
sued by this Office on November 6, 1943,
Is hereby revoked.

(d) Any person-making sales subject to
this order shall submit such reports to
the Office of Price Administration as it
may from time to time require, subject
to the approval of the Bureau of the
Budget in accordance with the Federal
Reports Act of 1942. - '-'

This Order No. 15 shall become effec-
Mrve February 1, 1944.
(56 Stat. 23, 765; Pub. Law 151, 78th
Cong.; E.O. 9250, 7 P.R. 7871; E.O. 9328,
8 P.R. 4681)

Issued this 31st day of January 1944.
CHESTER BOWLES,

Administrator.

[F. R. Doe. 44-1567; Filed, January 31, 1944;
11:48a.m.]

[Order 14 Under § 1499.19a of GMPR]

MUROC CLAY CO. ET AL.
ORDER AUTHOIiIZING ADJUSTABLE PRICING

Petitions have been filed by Muroc
Clay Company, 5509 Randolph Street,
Los Angeles, California; Vermont Talc
Company, Chester Vermont; Georgia
Talc Company, Asheville, North Caro-
lina; Southern Talc Company, Asheville,
North Carolina; and Western Carolina
Talc Company, Asheville, North Caro-
lina, for an amendment to Maximum
Price Regulation No. 188, as amended, to
increase the presently established maxt-
mum prices under that regulation for
talc. This order shall be applicable only
to the manufacturers herein specified.

It has been shown that authority to
use adjustable pricing pending action on
the petitions for amendment is neces-
sary to promote the production and dis-

tribution of talc products and that such
authority will not Interfere with the
purposes of the Emergency Price Con-
trol Act Of 1942, as amended, and E1-
ecutive Orders Numbers 9250 and 9328.
Therefore, In accordance with § 1499,19a
of the General Maximum Price Regula-

- tion which Is made a part of Maximum
Price Regulatipn No. 188, as amended,
by Incorporation, It is hereby ordered:

(a) Pending final determination by
the Office of Price Administration on the
petitions for amendment now on file the
above-specified manufacturers of tale
and their dealers are hereby authorized
to sell and deliver, and to offer to sell and
deliver, talc at prices not In excess of the
inaximum prices established In' accord-
ance with Maximum Price Regulation
No. 188 (for manufacturers) or the Gen-
eral Maximum Price Regulation (for
dealers). Provided however, That offers
to sell, sales, and deliveries may be made
at prices adjustable to those resulting
from final action taken by the Office of
Price Administration upon the petitions
for amendment now on file.

Manufacturers and dealers who avail
themselves of the adjustable pricing au-
thority permitted under this order may
not receive and purchasers may not pay
an amount in excess of maximum prices
permitted by Maximum Price Regulation
No. 188 or the General Maximum PriCe
Rdgulatlon unless and until final action
is taken by the Office of Price Adminis-
tration establishing maximum prices il
excess of those presently In effect.

(b) This order shall be automatically
revoked upon the establishment by the
Office of Price Administration of maxi-
mum prices for talc produced by the
manufacturers described herein, higher
than the maximum prices now prevail-
ing, or upon denial of the petitions for
amendment.

This order may be revoked or amended
by the Price Administrator at any time.

This Order No. 14 shall become effec-
tive February 1, 1944.

(56 Stat. 23, 765; Pub, Law 151, 78th
Cong.; E.O. 9250, 7 FR. 7871; E.O. 9328,
8 FR. 4681)"

Issued this 1st day of February 1944,
CHESTER BOWLES,

Administrator.

[F. R. Doc. 44-1602; Filed, February 1, 1944;
11:67 a. m.)

Regional and District Office Orders,
(Region I Order G-19 Under SR 15, MPR 280,

and MPR,329, Amdt. 71
FLID MILK IN Nzw HAMPSHIRE

Amendment I to Order G-19 Under
§ 1499.75 (a) (9) of Supplementary
Regulation 15 to the General Maximum
Price Regulation § 1351.807 of Maximum
Price Regulation 280 and q 1351.408 of
Maximum Price Regulation 329 (For-
merly General Order 19).

For the reasons set forth in an opinion
issued simultaneously herewith and un-
der the authority vested In the Regional
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Administratbr of Region I of the Office
of Price Administration by § 1499.75 (a)
(9) of Supplementary Regulation 15 to
the General Maximum Price Regulation,
as amended, by § 1351.807 of Maximum
Price Regulation No. 280, and § 1351.408
of Maximum Price Regulation No. 329;
It is hereby ordered, That the title, the
subdivisions designated as Zone 3 and
Zone 4 in paragraph (b) (2), and sub-
paragraphs (3) and (4) of paragraph
(d), be amended, and that subparagraph
(7) of paragraph (1) be addedto read
as set forth below:

(b) * * *

(2) * * *

Zone 3-For tihe following Milk Marketing
Areas:

(25)--Sanbornton, Gilford and Laconia;
(59)-Northfield and Tilton; (34)-Franklin;
(27)-Tuftonboro and Wolfeboro; (51)-
Tamworth, Eaton, Madison, Freedom, Effing-
ham and Ossipee; (19)-Conway, $3.72.

(23)-Milford, Amherst, Wilton; (71)-
Merrimack; (79)-Brookline; (75)-Harrls-
ville and Dublin; (41)-Winchester; (66)-
Hilulsborough; (42)-Goffstown; (61)-
Allenstown and Pembroke; (81)-Rollins-
ford; (69)-South Hampton; (7)-Newfields
and Newmarket; (13)-Farmington, $3.95.

(16)-Berlin and Gorham, $3.49.

Provided, further, That payments of dif-
ferentials for butterfat content in excess
of 3.7% are to be made in Area (16) on
the basis of the calculations of the Fed-
eral Milk Marketing Administrator for
Boston as announced from time to time
by the New Hampshire Milk Control
Board, as is now the customary practice
throughouall other areas in the State
of New Hampshire.

Zone 4-For the following Milk Marketing
Areas, and the town o1 Hinsdale:

(17)-Lebanon; (30)-Hanover; (40)-En-
field, $3.49.

(11)-Bristol; (29) -Bridgewater and He-
bron; (57)-Plymouth, Ashland and Holder-
ness; (25A)-Alton, Moultonboro, Center
Harbor, Meredith, New Durham; (28)---Gil-
manton; (15)-Claremont; (73)-Newport,
Sunaliee and New London, $3.72.

(87)-Epping; (39)-Raymond; (18)-
Peterborough; (50)-New Ipswich; (78)-
Rlndge; (49)-Greenville; and the town of
Hin dale, $3.95.

(d) * * *
(3) Zone 3 shall include:

#7-The Towns of Newmarket and New-
fields.

#81-The Town of Rollinsford.
,69-The Town of South Hampton.
#51"-The Towns of Ossipee, Elingham,

Freedom, Madison, Eaton and Temwortl.
#19--The Town of Conway.
#16-The City of Berlin and the Town of

Gorham.
#27-The Towns of Wolfeboro and Tufton-

bore.
#25--The City of Laconia and the Towns

of Sanbornton and- Giford and that part of
Belmont which is within one mile of the
shore of Lake Winnisquam, together with
that part of Tilton between the Daniel Web-
ster Highway and Lake Winnilsquam.

#59-The Towns of Tilton and Northfleld.
exclusive of that part of Tilton heretofore
included in Market Area #25.
#3!--The City of Franklin.
#13-The Town of Farmington.
i 61-The Towns of Pembroke and Alens-

town.
#66--The Town of Hillsborough and that

part of the Town of Deerng which is within
one mile of the Hillsborough-Deering Town
Line.

#42-That part of the Town of Goffstown
not included in Market Area !38, and that

portion of the Village of Riverdale whIch ia
in the Town of Weare.

#41-The Town of Winchester.
"75-The Towns of Dublin and HarrIsllill.
#23-The Towns of Milford, Amherst and

Wilton.
#71-The Town of Merrimack.
#179--The Town of Brookline.

(4) Zone 4 shall include:

#49-The Town of Greenville.
#87-The Town of Epping.
#39--The Town of Raymond.
#11-The Town of Bristol, excluslve of that

part of the Town of Bristol, which is in-
cluded in Market #29. (Newfound Lake
Market Area.)

29--The Towns of Hebron and Bridge-
water and that part of Alexandria lying be-
tween the shore of Newfound Lake and an
imaginary line parallel with and one-quarter
mile westerly of the main road from Bristol
to Hebron Village and that part of Bristol
which lies between the western shore of raid
Lake and an imaginary line parallel with and
one-quarter mile westerly from the main read
from Bristol to Hebron Village. Al~o such
part of Bristol which lies within one-quarter
of a mile of the southern shore line of raid
Lake and also such part of Bristol within
one-half mile of the easterly chore line of
said Lake and all Islands within raid Lake.

#57-The Towns of Plymouth and Ash-
land and that part of the Town of Holder-
ness as lies within three miles of the Ply-
mouth-Holderness t. n line.

#18-The Town of Peterborough.
#50-The Town of New Ipswlch.
#78-The Town of Rindge.
#25A-The Towns of Alton. Moultonbor-

ough, Center Harbor, Meredith and that part
of the Town of New Durham which la more
than one mile north of State Highway No.
11, and the Town of Holdernec3 except such
portion of said town as lic within three
miles of the Plymouth-Holdernc.a town line.

#28-The Town of Gilmanton.
#15-The Town of Claremont.
#73-The Towns of Newport, Sunapce and

New London.
#40-The Town of Enfield.
#30-The Town of Hanover.
#-17-The Town of Lebanon.
Not subject to any order of the N. H. Mill:

Control Board-Town of Hin-fale.

(1) * * *
(7) Amendment No. 7 shall become

effective December 19,1943, at 12:01 a. m.

(56 Stat. 23, 765; Pub. Law 151, 78th
Cong.; E.O. 9250, 7 FR. 7871 and E.O.
9328, 8 F.R. 4681)

Issued this 16th day of December 1943.
K. B. BAcxusn,

Regional Administrator.
[F. R. Doec. 44-1563; Filed. January 31. 1944;

11:5 a. m.]

[Region VIII Order G-2 Under MPR 418, as

Amendedl

SLIELT nI SAzz FaRncIsco REoIOzz

Order No. G-2 under Maximum Price
Regulation No. 418, as amended. Fresh
fish and seafood.

For the reasons set forth in an opinion
issued simultaneously herewith and
under the authority vested in the Re-
gional Administrator of the Office of
Price Administration by section 20 (a)
of Maximuni Price Regulation No. 418, as
amended, It is hereby ordered:

(a) The maximum prices for sales of
smelt (Eulachon or Thalelchthys Paclfi-
cus) in Region VIII of the Office of Price
Administratioi shall be as follows:
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(b) All other provisions of Maximum
Price Regulation No. 418, as amended,
shall be applicable to such sales unless
the context clearly requires otherwise.

(c) Definition of Region VIII. "Re-
gion VIII" means the states of California,
Washington, Nevada, Orezon, except
Malheur and Harney Counties, and Ari-
zona, except those portions of Coconino
County and Mohave County lying north
of the Colorado River; and the following
counties In the state of Idaho: Benewab,
Bonner, Boundary, Clearwater. Kootenal.
Latah, Lewis, Nez Perce, Shoshone, and
Idaho.

(d) This order may be revoked,
amended or corrected at any time.

This order shall become effective Jan-
uary 25, 1944.
(56 Stat. 23, 765; Pub. Law 151, 78th
Cong.; E.O. 9250. 7 P.R. 7371 and E.O.
9328, 8 P.R. 4681)

Issued this 20th day of January 1944.
I,. F . Gzx,-n,

Regional Administrator.

IF. R. D=. 44--1574: Filed, January 31, 1944;
4:12p. m.)

WAR PRODUCTION BOARD.

[Certificate 93. Amdt. 21

Tnm;sronrA7:Io.r OF ESs=EIrIAL M uATEALS

APPROVAL OF HAUUAGE EEQUEST TR-2

The A.=oaxx= Gzrmn:
Referring to Certificate No. 93, issued

pursuant to section 12 of Public Law No.
603, 77th Congress (56 Stat. 357) ,on July
10, 1943, and to Amendment 1 thereto
issued October 4,1943, 1 submit herewith
Haulage Request TR-2 of the War Pro-
duction Board as amended today.-

For the purposes of the statute cited,
I approve the amendment; and after
consultation with you, I hereby find and
so certify to you that the doing of any
act or thing, or the omission to do any
act or thing by any person in compliance
with Haulage Request TR-2 as amended
is requisite to the prosecution of the war.

DONALD M. NsrSON,
Chairmnan.

JA=wAny 29, 1944.
[P. R. Dco. 44-1531; F led. February 1, 1044;

10:41 a. m.1

28 P.R. 97"30, 13036, 15F43.
Szinfra.
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[Haulage Request TR-2, as Amended Jan. 29,
18441

TRANSPORTATION OF ESSENTIAL MATERIALS
It is requisite to the prosecution of the

war that the maximum amount of essen-
tial materials be delivered to essential
war Industries with a minimum disloca-
tion of the general economy, with a mini-
mum of delay an l with a minimum of
strain upon' tranisjortation facilities al-
ready severely taxed. This can best be
accomplished through voluntary, ar-
rangements which permitW materials to
be consumed as near as may be to their
source. Now, therefore, it is hereby re-
quested that:

SECTION 1. Purchases, sales, exchanges,
and common use of facilities. All per-
sons eilgaged in producing, supplying or
distributing the materials listed on
Schedule X hereto annexed (herein re-
ferred to as "Schedule X materials"),
may arrange for such purchases, sales,
exchanges or loans of Schedule X mate-
rials and for such common use of trans=
portation and storage facilities as may be
requisite or necessary in order to aftain
the most efficient utilization, of such fa-
cilities. All such arrangements shall re-
main subject to review and adjustment by
the War Production Board to the end (1)
that no producer, supplier or distributor
of any Schedule X material shall be de-
prived of an opportunity to share equita-
bly in the available supply of such mate-
rial and the use of transportation and
storage facilities, (2) that no consumer
shall be inequitably treated in the distri-
bution of ScheduleX materials by reason
of such arrangements, and (3) that such
arrangements shall not go beyond the
purpose and objective-of this request.

SEc. 2. Reports. All persons who
effect arrangements for purchases, sales,
exchanges or loans- of Schedule X mate-
rials and for common use of transporta-
tion and storage facilities, pursuant to
section 1 hereof, shal inform the War
Producti6n Board thereof by letter, giv-
ing the following information:

1. Names and addresses of parties, in-
cluding names and adresses of persons
to whom inquiries concernihg the report
should be directed.

2. Effective date and duration of ar-
rangement.

3. Kind and quantity of material in-
volved.

4. Location of points of origin and des-
tination of- Schedule X materials to be
shipped or location of storage facilities to
be jointly used.

5. A statement that to the best of the
informant's knowledge and belief, no
supplier, distributor or producer of the
material involved in the arrangement is
or will be deprived by the arrangement
of an opportunity to share equitably in
the available supply and use of trans-,
portation and storage facilities.

6. A statement that to the best of the
informant's knowledge" and belief, no
consumer of the material involved in the
arrangement is or will be treated in-
equitably in the distribution of such ma-
terial by reason of the arrahgement.

A separate letter for each Schedule X
material involved shall be filed, and if In
furnishing the information called for by
subparagraphs 3 and 4 above, the quan-
tity of the material involved and the ac-
tual location of points of origin and des-
tination or of storage facilities are es-
timated, supplemental information giv-
ing the exact, rather than the estimated;
quantity and location, shall be furnished
by letter to the War Production Board
monthly throughout the duration of the
arrangement. Further information may
be specifically requested in particular
cases.

SEC. 3. Revocation of Transpor-
tation Request No. 1. This request
superseded and revoked Transportation
Request No. 1 issued January-9, 1943,'
covered by Certificate No. 27,' pursuant
to Public Law No. 603, 77th Congress,
but any action taken pursuant to the
provisions of said Transportation Re-
quest No. 1 and said Certificate No. 27,
prior to the date of the issue of this
request (July 10, 1943), has the pro-
tection thereof.

SEC. 4. Certification of this request.
Having consulted with the Attorney
General, the Chairman of the War Pro-
duction Board issued a certificate under
section 12 of Public Law No. 603, 77th
Congress (56 Stat. 357), with respect to
this Haulage Request TR-2. (Certificate
No. 93)
- SEC. 5. Communications. All com-

munications concerning this request and
all information filed hereunder shall,
unless otherwise directed, be addressed
to: War Production Board, Washing-
ton (25), D. C., Reference TR-2 (Spe-
cify Material).

Issued this 29th day of.January 1944.
WAR PRODucTIsi BOARD,

By J. JOSEPH WHELAN,
Recording Secretary.

ScHEULE X

1. Acetate: Amyl. butyl, ethyl, vinyl.
2. Acetic anhydride.
3. Acetone.
4. Acid: Acetic, citric, hydrothlorlc (murl-

atic), mixed (nitric and sulphuric),
nitric, picric, sulphurc.

.5. Adhesives.'
6. Alcohol: Amyl, butyl, diacetone, ethyl,

isopropyl, methal (methanol). -
7. Aluminum: Acetate, ammonium sulfate,

chloride (anhydrous & crystals), for-
mate potassium sulfate, sulfate.

8. Ammonia: Anhydrous and solutions.
9. Ammonium: Bicarbonate, carbonate,

chloride (gray), nitrate (including fer-
N tIlizer grades) sulfate.

10. Aniline.
11. Antifreeze preparations.
12. Butadiene.
13. Calcium: Arsenate, carbide, chloride phos-

phates.
13a. Carbon bisulfide.'
14. Castor oil.
15. Caustic potash,
16. Caustic soda.--
17. Cement (Portland cement).
18. Charcoal.'

Added to Schedule X as of October 4, 1943.
'Added to Schedule X as of January 29,

1944.

18 F.R. 509.

19. Chemical cotton pulp and cotton liters.
20. Chlorinated hydrocarbons.
21. Chlorine.
22. Coal tars.
23. Coke.
23a. Containers2 fabricated (In knock-down

or set-up form, whether assembled or
unassembled). For the purpose of this
item the word "containers" shall in-
clude all containers required for pacl,-
aging products to be shipped or dellv-
ered, including, but not limited to:
Bags, all types (including those made
of paper, textile, combinations of ma-
terials, transparent films, metallio foils,
parchment kraft or .ulphito), ba-l:ets
and hampers, cans (metal), collapsiblo
tubes, cooperage, tight and slacl, fibre
cans, fibre tubes, fibio bottles, fibre
mailing cases, and fibre drums, folding
and set-up boxes (paperboard), gas
cylinders, glass containers and closures,
ice cream cans (paperboard) and para-
fin cartons and pails, paper cups and
paper food containers, paper milk con-
taners, steel shipping drums, veneer
and built-up wood (when ueedfor con-
tainers), wooden and fibre inner con-
tainers, wooden and fibre shipping con-
tainers.

24. Copper pulfate.
25. Corn oil.
26. Corn syrup (glucose).
27. Cottonseed Oil.
28. Distillatea and distillation residuo of coal

tars or coke oventlcrudo light oils (in-
cluding but not limited to benzol, creo-
sote, cresol, crcayllc acid, naphthalene,
phenol, solvent naphtha, toluol, xyl-
anol, and xylol).

29. Drugs, Medicine, Toilet Proparatlons and
basic medicinal chemicals

30. Formaldehyde.
31. Glycols.
32. Hydrogen Peroxide.
33. Lead Arsenate.
34. Lard and Lard 011.
35. Lime and Limestone (including but not

limited to fluxstone).
36. Linseed Oil.
37. Litharge.
38. Magnesium: Carbonate and Sulfate.
39. Methyl Ethyl Ketone.
40. Molasses.
41. Methyl Isobutyl Ketone.
42. Paint Driers, Solid and Liquid.
43. Paints, Varnish, Lacquers and Stains.
44. Peanut Oil.
45. Phosphorus.
46. Phthalic Anhydride.
46a. Pig-Iron.
47. Pigments, Colors and Extenders,
48. Plasticizers, Phosphate and Phthalato.
49. Potash Salts.
49a. Pulpboard 2 viz: Boxboard, Chipboard,

Newsboard, Paperboard, Paper stock
board, Pulpboard, Strawboard.

50. Pyrldine, Crude and Rofined,
51. Pyrites.
52. Road Tar and Road O11. 47
53. Sodium: Bicarbonate, Carbonate, Chi.

rate, Chloride, Hydroxide, Nitrate, Ni-
trite, Phosphates, SIJicatcs, Sulfate,
Pyrophosphate, Thlosulfate,

54. Solvents, Alcohol,
55. Solvents of Petroleum Origin.
56. Soyabean Oil.
57. Styrene.'
58. Superphosphates.
59. Tallow: Inedible and Edible,
60. Vegetable Oil Foots and Fatty Acids.
61. Water Gas Tar.

[F. R. Dec. 44-1582; Filed, February 1, 1041;
10:41 a. in.]
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